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Defending Our Boundaries 


Or the inside front cover of every issue of this Journal appear the fol- 
lowing words: “This Journal is a clearing house of fact and opinion with 
respect to all matters connected with the administration of justice in this 
country. Views and opinions in editorials and articles are not to be taken 
as Official expressions of the Society’s policy unless so stated, and publication 
of contributed articles does not necessarily imply endorsement in any way 
of the views expressed therein.” 

If the Journal is to serve its purpose as a clearing house of opinion, there 
must be wide latitude for publication of differing and controversial views. 
If occasionally they are provocative, it makes them all the more useful in 
stimulating the thinking of the reader. These observations are prompted 
by letters received in recent weeks regarding the article “The Practice of 
Law—Profession or Trade?” by Harold F. Porter, Jr., in the December Jour- 
nal. One of these, a reply article by Leo J. Buchignani of Memphis, ap: 
peared in the last issue. 

We remind our readers again that publication of these articles consti- 
tutes neither endorsement nor repudiation of their contents, but only an 
effort to give our readers the benefit of a stimulating discussion on a topic 
of timely importance in the field of judicial administration. It certainly is 


not at all uncommon, however, for us to express editorial views, and we 
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should like to go on record right now in 
support of the general position taken by 
Mr. Buchigniani with respect to the unau- 
thorized practice of law. 


To that we should like to add a quota- 
tion for which we are indebted to Melvin 
l. Adler, executive secretary of the Ameri- 
can Bar Association Standing Committee 
on Unauthorized Practice of the Law: 


“The introduction of labor savings plans 
has been a prolific source of error in the 
draughting of conveyances. Not only have 
they served to beget habits of carelessness 
and inattention in regular practitioners, 
but by furnishing in an abstract form the 
technical knowledge requisite to the 
draughting of instruments, the art of con- 
veyancing has become debased, and the of- 
fice of the conveyancer has lost dignity in 
the frequent usurpations to which it has 
been subjected. Ignorant officials as well as 
ambitious but economical individuals, each 
in turn assume the duties of the convey- 
ancer, and, with the aid of the accommo- 
dating blank, affect to perform the func- 
tions of his office. As a natural result, we 
frequently meet with many atrocious ex- 
amples of conveyancing, and courts are 
often called upon to interpret the efforts 
or construe the inartificial expressions of 
the unskilled draughtsman. The very lib. 
eral construction now of warranty deeds 
and other instruments, as well as the opera- 
tion of statutes, which in a large measure 
have destroyed the effect of the common 
law rules, serves in some degree to counter- 
act the errors, omissions and defects of the 
amateur conveyancer; yet such is the ignor- 
ance prevailing among the classes named of 
the nature and effect, of the operative parts 
of deeds, that parties are frequently sur- 
prised into contracts they have not made 
and never intended. Particularly is this true 
in respect to the expressed covenants, the 
technical nature of which is but slightly 
understood by the masses, and vital defects 
are more frequently met with in these 
clauses than any other part of the deed.”! 


Unauthorized practice committees are 
manned by some of the most competent 





Vol. 42, No.1 


practitioners at the bar, and countless 
highly expensive attorney man-hours have 
been and are being donated to the prosecu- 
tion of unauthorized practice litigation. 
There is a tendency for the uninitiated to 
think that these men are acting from selfish 
motives, to protect their private domain 
from the ravages of competition. Nothing 
could be farther from the truth. It has 
been proved over and over and over again 
that toleration of unauthorized practice 
eventually results in more, not less, busi- 
ness for attorneys as they are finally called 
in to do what they can to straighten out 
the other fellow’s blunders. These commit- 
tees are fighting the public’s fight, not 
their own. 


The boundaries of the legal profession 
are always under pressure, just as the 
boundaries of the ancient Roman empire 
were always under attack by the barbarians. 
For centuries those boundaries were de- 
fended and within the empire peace pre- 
vailed. When Rome fell it was not because 
the barbarians had become stronger, but 
because the empire’s defenses had weak- 
ened from within, and it was not until the 
Goths marched into the capital city that 
the citizens realized the price they must 
pay for their neglect. It is up to the entire 
legal profession, with the informed and 
intelligent support of the public it serves, 
to maintain inviolate the boundaries of 
the legal profession and of the practice of 
law. This is partly, but only partly, a matter 
of litigation. Said Virgil T. Seaberry, presi- 
dent of the State Bar of Texas, recently:? 


“The future of the movement to stamp 
out the unauthorized practice of law lies 
in negotiation, litigation and education— 
but the most important of these is educa- 
tion. Every lawyer must inform his fellow 
lawyers and the members of the public 
about the harm done by those who indulge 
in unauthorized practice. Only by mass 
education on all fronts, together with 
negotiation and litigation in appropriate 
cases, can this evil be eliminated.” 





1. From Marvell. Vendors (2d. ed.), Sec. 436, cited 
in Nichols, Cyclopedia of Legal Forms, vol. 4, p. 17, 


-- 


n.. 


dis 
2. Texas Bar Journal, March 22, 1958, p. 144. 
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OLNEY WILL ADDRESS ANNUAL MEETING 


Warren Olney III, director of the Administrative Office of the United 
States Courts, will address the 1958 annual meeting of the American Judi- 
cature Society in the Garden Room of the Statler Hotel, Los Angeles, 
Wednesday, August 27. It will be a breakfast meeting at 8:00 a.m., and 
will conclude in time for attendance at forenoon functions of the Ameri- 
can Bar Association convention. Mr. Olney’s subject will be the work of 
the important office of which he was appointed director within the past 
year. In addition to his address there will be reports of officers, the annual 
election of directors and officers, and other business. All interested persons, 
including ladies, are invited, whether or not they are members of the 
American Judicature Society. Tickets will be available at the American 
Bar Association headquarters in the Statler. 





NEW SUBSCRIPTION PLAN FOR JOURNAL ANNOUNCED 


With this issue the Journal inaugurates 
a new circulation policy authorized by the 
board of directors at its last meeting, where- 
under a subscription price of $2.00 a year 
replaces the former policy of sending the 
Journal without charge upon request to any 
person interested in the administration of 
justice. 

Free circulation, begun when the Journal 
first began publication in 1917 and sus- 
pended briefly only once during the inter- 
vening 41 years, was for the purpose of 
getting an audience, and especially among 
those least likely to pay for it but most 
needing its message. That it did serve that 
purpose and accomplished great good for 
many years is conceded by all. In late years, 
however, instead of gaining additional 
readers, the effect of the free circulation 
has been to hold down distribution, since 
it has been necessary to limit the free mail- 
ing list to a number of copies no greater 
than could be paid for with available funds. 
There have been many indications that a 
modest subscription price sufficient to put 
the Journal on its own feet financially will 
be paid by enough additional subscribers 
to result in a total circulation greatly in 
excess of the maximum possible under the 


plan heretofore in effect. 

The new policy will not apply, of course 
to the dues-paying members of the Society, 
who will continue to receive the Journal 
regularly at no additional cost, the same 
as before. Undoubtedly many of those who 
have been receiving and reading the Jour- 
nal for years will be surprised to learn for 
the first time that they are not already 
members of the Society. The free circula- 
tion always has been a source of misunder- 
standing to some people, and many busy 
lawyers and judges whose secretaries attend 
to such details have taken it for granted 
that they were members when they were 
not. Neither will the change of policy affect 
exchange subscriptions with other publica- 
tions and certain other special classes of 
subscribers. A free trial subscription of 
limited duration will still be offered for the 
purpose of interesting new readers in the 
Journal and its subject-matter. 

Present subscribers to whom the new 
policy applies will receive separate notice 
of it and will be invited to become mem- 
bers or paid subscribers. We hope that 
through their reading of the Journal most 
of them have learned enough about us and 
our work to want to do that. 





Delay and Congestion 
in the 
Federal Courts 


By EARL WARREN 


I am appearing before you not to make 
an address, but in accordance with custom 
to give you a report to which your great 
interest in justice entitles you. Further- 
more, it is in anticipation of services to be 
rendered and because of the interest that 
has guided you through the years and which 
brings you from all parts of the country to 
Washington at the end of another year. 
Your continuous study of the ever-present 
problems facing our judicial system gives 
us the confidence to believe that your pres- 
ence here and the results you are sure to 
accomplish will result in immeasurable 
benefit to the better administration of 
justice. 

These words which were used in con- 
nection with the observance of Law Day, 
U.S.A., come to my mind: 


“Freedom and justice for the individual 
— grounded in a just system of laws and 
protected by the courts — are the keystones 
of America’s strength and its main claim to 
moral leadership in the world community. 
Perhaps better than any other facts of Amer- 
ican life, the peoples of the world under. 





CHIEF JUSTICE WARREN of the Su- 
preme Court of the United States de- 
livered this address before the opening 
session of the American Law Institute in 
W ashington. 


stand the meaning of liberty and oppor- 
tunity for the individual citizen in this 
country.” 


This is a great concept. It challenges us 
to re-examine our profession and our sys- 
tem of justice to determine whether we are 
presently approaching or receding from 
this goal. High-minded concepts should in- 
deed be our objectives, but the real test of 
our system is the extent to which our ideals 
are given actual concrete reality in the lives 
of our people. A system of laws—however 
just—that exists only in theory is a slim 
basis for a claim to moral leadership in the 
world community. It is a weak reed to sup- 
port our national strength. 

We must not forget that the role of the 
courts is not merely to define the right. It 
is also to administer the remedy. Unless the 
remedy is actually applied to persons and 
things, the right is a mere pious idea. 


Delay Is a Crucial Problem 


With these thoughts in mind, I must re- 
port that the delay and the choking con- 
gestion in the federal courts today have 
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created a crucial problem for constitutional 
government in the United States. It is so 
chronically prevalent that it is compromis- 
ing the quantity and quality of justice 
available to the individual citizen and, in 
so doing, it is leaving vulnerable through- 
out the world the reputation of the United 
States for protecting and securing these 
rights and remedies. 

We have made some progress, but the 
truth is that for every inch we gain, the 
normal healthy economic and population 
growth of our country extends a yard—leav- 
ing in its wake a whole new volume of 
litigation for the courts. As an illustration, 
since I last met with you the backlog in 
civil actions alone, in United States district 
courts, has increased by more than 5,000 
new cases. The federal judiciary is simply 
unable—as long as it lacks a sufficient num- 
ber of judges, improved administrative and 
procedural techniques, and ample support- 
ing staff—to keep pace with the dynamic 
growth of our country. 

The business of the district courts is the 
best evidence of this. If we go back to the 
pre-war year 1941—the first year that com- 
plete statistics were compiled in the Ad- 
ministrative Oflice—we can trace a veritable 
upward surge in the volume of litigation in 
our federal trial courts. 

You know, of course, that I am not refer- 
ring to the criminal business of the courts 
because, despite its importance, it takes only 
a minor portion of the court time. Criminal 
business has priority and is promptly dis- 
posed of. 


Civil Cases Have Skyrocketed 

It is, rather, the civil business of the 
courts which has sky-rocketed since 1941. 
In that year, 38,000 civil cases were filed, 
and an equal number of cases were dis- 
posed of. The pending caseload at the end 
of the year was 29,000. The time interval 
—the vital issue-to-trial period — during 
which time the case is entirely in the con- 
trol of the court, was only 5 months for 
the average or median case. In that year, 
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CIVIL CASES COMMENCED in the United States 
District Courts since 1941. 


1941, we had approximately 200 trial 
judges. 

Today—sixteen years later—the number 
of cases filed annually has increased to 
62,000, and the pending backlog of busi- 
ness totals some 66,000 cases. We have, in 
our federal trial courts, 250 judges. 

In other words, the number of cases filed 
annually in federal district courts has in- 
creased more than 60 percent since 1941. 
The backlog of cases has risen more than 
125 percent. But, in contrast, there has 
been but a 25 percent increase in the num- 
ber of judges to handle the increased vol- 
ume of business. This also applies generally 
to supporting personnel. 

The inevitable result has been a most 
discouraging increase in the length of time 
for getting a case heard. From 5 months in 
1941, the interval from issue-to-trial for the 
median case has risen to 9 months. At the 
present time, over 38 percent of all the 
civil cases in the federal courts are subject 
to undue delay—that is, delay from one to 
four years between the date of filing and 
the time of trial. This delay is chiefly in 
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our large metropolitan areas. For example, 
in Brooklyn the delay is 42 months; in 
Pittsburgh, 33 months; in Cleveland 30 
months; in New York City, 26 months; 
Philadelphia, 26 months; Milwaukee, 26 
months; Denver, 20 months; Chicago, 18 
months; and in San Francisco, 13 months. 
‘The Judicial Conference, as you know, has 
established an objective standard of 6 
months for a normal case from the time it 
is filed until it is tried. Unfortunately, 
there were but 7 out of 94 districts which 
met the 6 months’ standard in 1957. ‘They 
include the Middle District of Alabama and 
the Southern District of West Virginia, and 
such populated areas as Memphis, Tulsa, 
Albuquerque, Dallas, and Fort Worth. ‘The 
actual median case throughout the United 
States takes 12 months. 

The median time interval in the Courts 
of Appeal from filing of the complete rec- 
ord to final disposition ranges from 3.8 
months in the fastest circuit to 10.4 months 
in the slowest. ‘This time must be added be- 
fore final disposition of the case is reached. 

‘The upward trend in the number of ap- 
peals seems to be leveling off, at least tem- 
porarily, but in the Second, Fourth and 
Fifth Circuits the additional judges recom- 
mended by the Judicial Conference must 
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DELAY in 1957 existed in all but seven of the 86 
federal districts. Delay has been defined as an interval 
of more than six months between filing and trial. The 
national median was twelve months, and here are the 
28 districts exceeding that figure, led by the Eastern 
District of New York at 42 months and the Western 
District of Pennsylvania at 33 months. 
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be supplied or the growing pressure of busi- 
ness will surely force these courts behind. 


Now, after the interested parties have 
exhausted the appellate procedure, they 
have a right to seek a review in the Supreme 
Court. That also takes a considerable pe- 
riod of time. Fortunately, because of our 
discretionary power on certiorari, the Court 
has been able to keep abreast of its work 
every year since 1928. While the work has 
increased very greatly since that time, in 
recent years the flow of cases has been some- 
what uniform. 


The number of cases docketed in the 
Court during the past year has continued 
at the same high level of the preceding two 
years. As of May 19 there were 1,013 cases 
on the appellate docket and 781 cases on 
the miscellaneous docket, an increase of 25 
as of the same time last year. There have 
been 154 cases argued before the Court 
compared to 145 in the preceding year, an 
increase of 9. On May 19 we had disposed 
of 1,391 cases from both dockets compared 
to 1,380 at that time last year. On the 
appellate docket 567 petitions for certiorari 
have been denied and 90 petitions have 
been granted. On the miscellaneous docket 
571 petitions for certiorari and applications 
for leave to file extraordinary writs have 
been denied and 19 petitions have been 
granted. We have every reason to believe 
that at the last session of this Term we 
will be able to say, as the Court has said 
every year since 1928, when it acquired the 
certiorari jurisdiction, that all cases ready 
for argument have been heard and decided. 
However, until the discretionary writ of 
certiorari was authorized by the Congress, 
the Supreme Court found itself falling 
further and further behind as are the other 
courts in the federal system. We can all 
derive satisfaction from that innovation in 
court administration because I have no 
doubt that if it were not for that change, 
the Supreme Court would be suffering from 
the same congestion that confronts the 
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other courts in our judicial system. As a 
remedy was found for the congestion in the 
Supreme Court, so we must search day-by- 
day and year-by-year for remedies to put 
the district courts and the courts of ap- 
peals on a current basis. There is no single 
answer, but I have the confidence to believe 
that if the bench and bar come to a realiza- 
tion of the dangers involved, that we can 
and will find the remedy. If we really be- 
lieve in our system, we must have that faith. 


As I have stated, the backlog in civil 
business has already increased by more than 
5,000 cases in the district courts this year, 
and it is continuing to spiral upward. But 
I should emphasize, the total number of 
cases is not an entirely satisfactory criterion 
for measuring the problem of congestion. 
The type of case is important, too. For ex- 
ample, during the war and shortly there- 
after we had on our dockets a large number 
of government price and rent control cases, 
which took a minimum amount of time. 
Studies that we have made show that on 
the average, cases between private individ- 
uals, the majority of them under the di- 
versity of citizenship jurisdiction, take three 
times as much time to handle as govern- 
ment cases. These private cases, therefore, 
are the most important factor in the case- 
load. And it is this group which has in- 
creased most rapidly. Between 1941 and 
1957, private civil cases based upon di- 
versity of citizenship jurisdiction increased 
from some 7,000 per year to over 23,000. 
The backlog has increased 150 percent. 


Bankruptcy matters, while usually han- 
dled by the referees, are also an important 
part of federal court business. The number 
of bankruptcy cases has not increased sig- 
nificantly excepting cases involving wage 
earners. Although it is true that during the 
fiscal year 1957 the total backlog of bank- 
ruptcy cases of all types rose from 59,000 
to 68,000 cases, the fact is that about 80 
percent of the total are employee type cases 
and almost 20 percent of these were filed 
under Chapter 13 as wage earner plans for 
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the payment of indebtedness. If it seems 
somewhat misleading to lump the Chapter 
13 proceedings with ordinary bankruptcy, 
it should be borne in mind that each of 
them constitutes another case for the courts 
to handle no matter what section of the 
Act may be relied upon. 


These statistics are a record of delay piled 
upon delay in the federal courts. But, seri- 
ous as they may be, they are no accurate 
measure of the extent to which our ad- 
ministrative weaknesses have caused in- 
justice. They do not reflect the hardship 
and suffering caused to unfortunate victims 
of such delays, nor the inadequate settle- 
ments which individuals are frequently 
forced to accept on that account. Neither 
do these figures include what are probably 
the worst and most numerous cases of all: 
those instances in which citizens with causes 
that cry for justice under law have turned 
from our court system in despair and have 
sought ways of working out their problems 
without resort to the courts at all. 


It is evident that if this condition is not 
remedied it will seriously undermine what 
we have described as “the keystone of Amer- 
ica’s strength”, and will dilute what we 
have proclaimed as “our main claim to 
moral leadership in the world community.” 
Certainly we must be gravely concerned 
when our judicial machinery is facing an 
outlook of this kind. 


The Need for More Judges 


The immediate and most pressing need 
is for additional judges. No new judgeships 
have been authorized for more than four 
years and, indeed, during that period we 
have lost three positions as the result of the 
expiration of judgeships created on a tem- 
porary basis. The Judicial Conference has 
recommended to the present Congress the 
creation of forty-five additional judgeships, 
many of which were contained in the omni- 
bus bill originally introduced in the 84th 
Congress. These are not just requests from 
localities for more judges. They are recom- 
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mendations of the Judicial Conference of 
the United States based upon serious study 
of the statistics and conditions facing the 
particular districts and circuits for which 
the additional judges have been recom- 
mended. 

I regret to report that this legislation— 
so vital to the administration of justice in 
the federal courts—has still not received the 
consideration of Congress. 

Our judges have done a magnificent job 
carrying an increased burden. In 1941, the 
average number of civil cases disposed of 
per judge was 169; in 1957 this figure had 
increased by 37 percent to 232. 

We all recognize that additional judges 
are needed. But, within the judicial struc- 
ture itself, we must have more efficient 
court administration; we must make a more 
flexible use of federal judgepower by trans- 
fer from one district to another; and we 
must utilize, far more than we have, pre- 
trial procedure. 

We need the enactment of legislation 
authorizing the Judicial Conference to 
make a continuing study which will assist 
the Supreme Court in the revision of our 
federal rules; and we need a realistic 
limitation of the diversity of citizenship 
and federal question jurisdiction in light 
of present day conditions. 

I.qually important, we need to have filled 
the 10 vacancies which now exist on the 
district courts. These vacancies—in the face 
of increasing business and a shortage of 
judges—are of serious concern to the dis- 
trict courts. 


Administrative Improvements 

This brings me to the steps we have 
taken, since I met with you last May, to 
improve our own administrative machinery. 

First, I should like to mention that we 
have strengthened the Judicial Conference 
of the United States by the addition of dis- 
trict judges—a district judge selected to rep- 
resent each circuit, thus doubling the mem- 
bership of the Conference. The importance 
of this, of course, is that we now have as 
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members trial judges who are experiencing 
daily the complex problems which plague 
the courts. Already, we have availed our- 
selves of this increased membership to es- 
tablish a Budget Committee to study, ap- 
praise, and make recommendations as to 
the overall needs of the judicial branch. 

Second, we have moved to strengthen the 
Administrative Office of the United States 
Courts. I am sure you remember that Mr. 
Henry P. Chandler retired as director of 
the Administrative Office of the United 
States Courts and Mr. Elmore Whitehurst 
resigned as assistant director to accept an- 
other position in the federal service. These 
two men guided the Administrative Office 
since it was established and did a very fine 
job of it. 

I am especially proud to report at this 
point that we were successful in prevailing 
upon Mr. Warren Olney III, former As- 
sistant Attorney General of the United 
States, to accept the position as director 
of the Administrative Office. As many of 
you know, Warren Olney has a wide and 
distinguished record in the field we broadly 
refer to as the administration of justice, 
combining the experience of both a scholar 
and a dynamic administrator. 

For assistant director, we have been 
fortunate to obtain the services of Mr. 
William Ellis, who possesses the best tech- 
nical and fiscal law experience to be ob- 
tained in the executive branch of the gov- 
ernment. 

These two individuals are combining 
their talents and diverse experience to give 
to the Administrative Office expert and 
resourceful leadership and I, for one, am 
very optimistic about their chances of ac- 
complishment. I know that they will ap- 
preciate your advice and suggestions as they 
tackle their diflicult task. 

You will also be interested to know that 
the Attorney General, Mr. Rogers, will 
convene the second nation-wide Confer- 
ence on Court Congestion and Delay on 
June 16. Again, he will bring together 
representatives of all agencies having any 
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responsibility for the 
administration of jus- 
tice—the courts, bar 
associations, law 
schools, public repre- 
sentatives and, of 
course, the Depart- 
ment of Justice itself. 
It is a good omen, to 
my way of thinking 
when the full power 
and prestige of the 
United States Govern- 
ment is brought to 
bear on this prob- 
lem. 

I have mentioned 
a more flexible use of 
federal judgepower 
by transfer from one 
district to another. This is not a satisfactory 
permanent solution to the lack of a suf- 
ficient number of judges to carry on our 
business, but it can be of great help in tak- 
ing care of the situation until Congress has 
acted. We have in the federal courts in 
those districts having purely federal juris- 
diction 13 districts where in 1957 the num- 
ber of private cases filed per judge exceeded. 
200. We also have 31 districts where it was 
less than 100, the average for the country 
per judge being 151. To bring about an 
adjustment of this situation is one of the 
challenges to the Judicial Conference and 
to the Circuit Councils. 

A greater and more effective use of pre- 
trial procedure is another measure to expe- 
dite court business. This procedural tool, 
given to the courts by Rule 16 of the Fed- 
eral Rules, can be more widely and more 
efficiently used. Judge Alfred Murrah, the 
dynamic chairman of the Pre-trial Com- 
mittee calls it “applied common sense.” 
The Conference has been urging that pre- 
trial should be used in every civil case 
before trial, except where the district judge 
expressly enters an order to the contrary. 
The report of the Conference Pre-trial 
Committee indicates that there has been a 
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steady increase in the use of pre-trial in 
recent years, but in many circuits it still 
appears to depend in the individual dis- 
tricts on whether the individual judges 
like the procedure or not. I agree with the 
Committee that pre-trial procedure has 
proved itself and that it should be as much 
a part of our federal court procedure as the 
other requirements set down in the Rules 
of Civil Procedure for processing a case. 

The exception when it is not used should 
be unusual and should result from the 
particular nature of the case rather than 
on account of the predilections of the judge. 

I should also like to mention in the 
category of long-range improvements in 
judicial administration the proposal en- 
dorsed by the Judicial Conference of legis- 
lative authorization for it to participate in 
the rule-making function of the Supreme 
Court. 

The bill does not alter the rule-making 
power of the Court. It merely authorizes 
the Judicial Conference to maintain con- 
tinuing studies of the rules, through com- 
mittees, and to recommend needed changes 
in the rules for consideration of the Su- 
preme Court. That Court can adopt, mod- 
ify or reject the recommendations. 
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If the bill is adopted the restudy of the 
court rules will call for close cooperation 
of the bench and bar to make the judicial 
rule-making process more nearly a science. 
I am hopeful that the bill will pass this 
session of Congress. If it does your individ- 
ual assistance in the rule-making process 
will be called for and will be greatly ap- 
preciated. 


The Judicial Conference has also recom- 
mended an amendment of the statutes con- 
ferring federal question and diversity jurts- 
diction on the district courts. 


It may eliminate a number of cases that 
are not of sufficient importance to challenge 
the jurisdiction of the federal courts on 
such grounds. It must be remembered that 
when the jurisdictional amount of $3,000 
was fixed in 1911, the purchasing power of 
the dollar was about three times what it is 
now. It is, therefore, appropriate that there 
should be a corresponding increase in this 
amount, and the Judicial Conference is 
recommending it be raised to $10,000. The 
bill, which was approved by the Conference 
and is now pending in Congress, would 
have a considerable effect on the cases 
where a corporation is involved by provid- 
ing that “a corporation shall be deemed a 
citizen of any state by which it has been 
incorporated or the state where it has its 
principal place of business.” 


It is hard to say just what this will ac- 
complish, but at all events it should be help- 
ful because there are many corporations 
doing a strictly local business with a foreign 
charter, and the necessity for diversity juris- 
diction in litigation affecting them in the 
State where they do business would no 
longer seem to exist. The phrase “principal 
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place of business” was used following the 
words of the Bankruptcy Act which employs 
this same language as a basis for jurisdic- 
tion in a bankruptcy case. There are a 
number of cases in the books which con- 
strue this language. These provisions would 
give at least some measure of temporary 
relief to the federal courts because they 
would decrease the number of federal ques- 
tion and diversity cases filed and these arc 
on the average the most time-consuming 
type of cases for the courts. 

In making this over-all report to you, I 
am not criticizing individual judges be- 
cause I firmly believe that by and large 
judges are as devoted public servants as can 
be found anywhere. However, in a sprawl- 
ing, detached judicial system such as ours 
is, with 250 judges dispersed from Maine to 
California and from Washington to Florida, 
judicial administration and modern proce- 
dures, as well as sufficient personnel of 
necessity play a large part in the efficiency 
of the system, and it is to promote your 
continued interest in this field that I feel 
justified in taking the time of the members 
of this important Institute to give you these 
dry but important statistics. 

Finally, may I extend to you, on behalf 
of all the members of the Supreme Court, 
best wishes for a successful conference. If 
the Court work would permit my doing so, 
I would like nothing better than to attend 
all of your sessions, but we are now in the 
closing weeks of the Term, and there are 
very few moments for anything except 
studying cases and writing opinions, if we 
are to adjourn within a reasonable time. 

As a matter of fact, we are to convene for 
our last session of arguments within the 
next hour. 





Administering the Courts -- 
Federal, State and Local 


By HENRY P. CHANDLER, EDWARD B. McCONNELL and 
LELAND L. TOLMAN, as reported by ELEANOR R. BATSON 


T RADITIONALLY, in the United States 
each court has been independent; there 
was no central administrative control. 
When the number of cases was small, the 
administrative work was relatively simple 
and there were few problems. But there 
has been a growth in the number of cases 
to be decided; the administrative work has 
increased, courts have added responsibili- 
ties and keep more and more records. Back- 
logs and delays today are partly due to the 
fact that the courts do not have adequate 
staff assistance to take care of the purely 
administrative tasks. 

The session on court administration held 
at the 1958 National Conference of the 
American Society for Public Administra- 
tion was sponsored by the American Judi- 
cature Society in order to report some of 
the measures that have been taken to im- 
prove court administration and to discuss 
ways of instituting further action. 

Henry P. Chandler described the efforts 
which have been made to bring supervision 
and direction to the work of the federal 
courts. Mr. Chandler was the first director 
of the Administrative Office of the U.S. 
Courts. Appointed in 1938, he served until 
his retirement in 1956. 

The New Jersey Constitution adopted in 
1947 simplified the entire state court struc- 
ture, made the Chief Justice the administra- 
tive head of all the courts in the state and 
provided that he appoint an administrative 
director. Edward McConnell, currently the 
Administrative Director, discussed the sta- 





tus of state court administration and made 
some suggestions for improvement based 
on his experience in New Jersey. 

Leland L. Tolman, deputy administra- 
tor, Supreme Court of New York, Appellate 
Division, First Department, New York City, 
described problems of trial court adminis- 
tration faced by a large municipality. 


The Federal Courts 


Historically, and to a large extent still, 
the administration of the federal courts 
rests in the individual courts. Not only do 
they determine pretty much for themselves 
their methods of work, but they control the 
offices of the courts, like those of the clerk 
and the probation offices, through their un- 
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ELEANOR R. BATSON, (right), reporter of the ses- 
sion and author of this article, is former director of pub- 
lications of the Public Personnel Association, and lives 
in Kalamazoo, Michigan. FANNIE J. KLEIN, research 
coordinator, Institute of Judicial Administration, and 
research librarian, New York University School of 
Law, served as chairman in place of Glenn R. Winters, 
executive director of the American Judicature Society, 
who was unable to attend because of illness. 
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qualified power to appoint and remove the 
officers. 

But in the last generation three agencies 
have been created by the Congress in an 
effort to bring some degree of supervision 
and direction to the work of the individual 
federal courts. These are the Judicial Con- 
ference of the United States, established in 
1922, and the Administrative Office of the 
United States Courts and the judical coun- 
cils of the eleven judicial circuits, created 


in 1939. 


The Judicial Conference 


The Judicial Conference until recently 
was composed of the Chief Justice of the 
United States as chairman and the presid- 
ing judges of the eleven courts of appeals. 
There was added in 1956 the chief judge 
of the United States Court of Claims and 
in 1957 a district judge to be chosen from 
time to time by the district and circuit 
judges of each circuit. In the annual meet- 
ings of that body, the members report on 
the condition of the judicial business in 
the different parts of the country, and the 
information given is helpful to the Chief 
Justice in using his power to make tem- 
porary assignments of judges from one cir- 
cuit to another. The statute also authorizes 
the Judicial Conference to “submit sugges- 
tions to the various courts in the interest of 
uniformity and expedition of business.”’ 





This is a condensation of a report of the pro- 
ceedings of a panel discussion on court adminis- 
tration jointly sponsored by the American Judi- 
cature Society and the American Society for 
Public Administration at the latter’s national 
conference in New York in April. The complete 
report, together with similar summaries of other 
sessions, texts of speeches and other materials 
from the three-day conference, will appear in 
the published proceedings of the conference. 
which will be ready for distribution early in 
the fall. The price will be $5.00 ($2.50 to mem- 
bers of the A.S.P.A.) and orders may be placed 
with the American Judicature Society or by 
writing direct to the American Society for Pub- 
lic Administration 6042 South Kimbark Ave.. 
Chicago 37, Illinois. 
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This function has been taking on increas- 
ing importance with the passing years. Un- 
der it, the conference has recommended to 
the district courts a number of times the 
general use of pre-trial conferences in civil 
cases. It also makes recommendations to 
the Congress concerning legislation affect- 
ing the courts. Aw an example, it recom- 
mended the law passed in 1946 to change 
the compensation of referees in bankruptcy 
from a fee to a salary basis—a change which 
has resulted in marked improvement in the 
bankruptcy work of the courts. 


Administrative Office of the 
U.S. Courts and Judicial Councils 


The administrative office of the courts is 
under a director appointed by the Supreme 
Court. He works, however, under the direc- 
tion of the Judicial Conference and reports 
to that body. He renders a multitude of 
business and fiscal services, such as formu- 
lating the estimates for the appropriations 
and supporting them before the Congress. 
He collects and reports periodically to the 
Judicial Conference and the judicial coun- 
cils and, when requested, gives committees 
of the Congress detailed statistics and in- 
formation concerning the work of the 
courts. In practice, he continually suggests 
ways of improving methods in the offices of 
the courts, confers with the judges about 
their administrative problems, acts as con- 
sultant to the Judicial Conference and the 
judicial councils and their committees, and 
generally goes as far as he can by persuasion 
to lift the level of the court administration. 

The judicial councils are given a man- 
date by the statute “ to make all necessary or- 
ders for the effective and expeditious admin- 
istration of the business of the courts” with- 
in their circuits, and the district judges are 
directed to comply with their orders. This 
positive authority of the judicial councils 
is in contrast with the power of the national 
body, the Judicial Conference, which is 
only to “submit suggestions” to the courts. 
The difference is evidence of the growth olf 
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Pictured here are the three outstanding authorities on court administration who made up the panel and from 
whose remarks this summary is taken HENRY P. CHANDLER, (center), was director of the Administrative 
Office of the United States Courts from its establishment in 1938 until his retirement in 1956. Since his retirement 
he has acted as consultant in the field of court administration. EDWARD B. McCONNELL (left) has been ad- 
ministrative director of the courts of New Jersey since 1953 by appointment of the late Chief Justice Arthur T. 
Vanderbilt, and in 1956-57 he was elected chairman of the National Conference of Court Administrative Officers. 
LELAND L. TOLMAN served from 1945 to 1956 in the Administrative Office of the United States Courts under 
Mr. Chandler, and since then has been deputy administrator of the Supreme Court of New York, Appellate 


Division, First Department, in New York City. 


sentiment in the seventeen years passing 
between the creation of the bodies in favor 
of a stronger and more effective direction 
of the federal courts. 

The Judicial Conference occasionally 
sees its “recommended” policies disre- 
garded. For instance, it has recommended 
standards of qualifications for probation 
officers. But the district courts, which have 
the legal power of appointment, sometimes 
ignore the standards. The judicial councils 
vary in the extent to which they use the 
mandatory powers given them, and most 
of them do not in practice use these powers 
very much. So now, twenty years after 1938, 
there is sentiment in which eminent federal 
judges are leading the way, to strengthen 
further the executive power in the federal 
judicial system. 


Suggested Further Improvements 

It has been intimated that the director 
of the Administrative Office of the United 
States Courts should do more than he has 
done in the way of giving directions to the 
courts on the administrative side. ‘Ihe stat- 


ute as it stands does not give him the power 
to do so, and the hearings on the legislation 
show that his functions were conceived as 
those of furnishing information and assist- 
ance to the judicial authorities. ‘The direc- 
tor’s power, however, to bring about im- 
provements by persuasion is not so slight as 
might be thought. The advance is likely to 
consist in short steps, now here, now there. 
Although each one may be relatively minor 
in itself, put together they amount to some- 
thing. In any event, it would seem appro- 
priate that when situations call for direc- 
tions to judges going beyond persuasion, 
such directions should emanate from agen- 
cies in the judicial establishment composed 
of judges or be issued by their specific au- 
thority. 

There is much force in the proposal that 
the judicial councils should exercise vigor- 
ously their statutory power to give orders 
for the effective administration of the busi- 
ness of the courts within their circuits. 
Progress in this direction would be salu- 
tary. Still there is some incongruity in a 
regional body’s undertaking to regulate 








16 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


even within its own boundaries practices 
which are of equal concern throughout the 
nation. It would be unfortunate to have 
different judicial councils adopting dif- 
ferent policies. It would therefore seem 
logical, and probably conductive to firmer 
administration, for the Judicial Conference 
to prescribe general rules of administration 
instead of merely making recommenda- 
tions. Such rules would give to the judicial 
councils a firm basis for enforcement with- 
in their circuits. 

Because of the predominant part that the 
individual court has and always must have 
in its administration, its effectiveness de- 
pends to a considerable degree upon its 
presiding judge, known in the federal sys- 
tem as the chief judge. Whatever may be 
the letter of his powers, the principal im- 
petus for action in the court is bound to 
come from him. Unfortunately in the fed- 
eral courts, the way in which the chief 
judges come to that office often militates 
against vigorous administration. 

The chief judges both of the circuits and 
of the districts, unlike the Chief Justice of 
the United States, are not appointed as such, 
but succeed to the office in the order of 
length of service. This is usually a consider- 
able time after their appointment as judge 
and not infrequently when their energy is 
declining. It would seem to be better to 
have vacancies in the office of chief judge 
filled when they occur, in the same manner 
as vacancies in other judgeships, that is by 
appointment of the president, subject to 
confirmation by the Senate. That would 
tend to draw attention, at the time of their 
selection, to the ability and strength of the 
chief judges for administration—something 
that cannot happen now when the judges 
subsequently become chief judges by the 
accident of seniority of service. 


Administration of 
State Courts 


There are various procedures which are 
conducive to determining controversies as 
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expeditiously as the conditions permit. 
Among them are periodic calls of the 
dockets of pending cases to separate those 
in which a trial will be necessary and which 
are ready for trial from those that are not 
and give ready cases a prompt hearing. An- 
other procedure is pre-trial conference by 
which in advance of the trial the issues are 
simplified and reduced to the essence of the 
controversy. Also without any coercion by 
the court (which there should not be) pre- 
trial conferences create a favorable atmos- 
phere for settlement by the voluntary action 
of the parties, avoiding trial altogether. 
The best state and federal courts are trying 
to develop these and other means of making 
the process of adjudication efficient as well 
as just. 


Obstacles to Centralized 
Court Administration 


Probably the largest obstacle to reorgan- 
ization of court administrative practice is 
the traditional concept that a judge should 
be completely independent. It is becoming 
more and more recognized, however, that 
judicial independence is not necessarily in- 
compatible with sound court administra- 
tion. Obviously, the court should be free 
in determination of cases, but on matters 
relating to the business affairs of courts 
there is a legitimate area for supervision 
and organization. 

Another obstacle is that most states have 
a decentralized court system; there is no 
interrelation between state, county, and 
local courts. Even in New Jersey where the 
Supreme Court has been given authority 
to make rules governing the administration 
of all courts in the state, there is no com- 
mon budget. The budgets of county and 
municipal courts are maintained locally. 

A serious drawback to centralized court 
administration is the fact that the chief 
justice has little control over the person- 
nel of the courts. The governor selects his 
judges; county clerks and sheriffs are elected 
and appoint their assistants; local judges 
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appoint people to such positions as court 
stenographer, referee, probation officer, etc., 
and usually there is no policy for either 
selecting or promoting these people on the 
basis of merit. 


Functions within 
Administrative Orbit 


There are a substantial number of func- 
tions that can be performed by a centralized 
administrative organization. The greatest 
proportion of time would probably be spent 
collecting information on the work of the 
courts. It is essential to have data on the 
number and type of cases, how much the 
court is ahead or behind the docket. This 
information provides the basis for setting 
up courts, deciding on the number of 
judges needed, and assigning and moving 
them. The administrative organization can 
handle such housekeeping matters as pay 
rolls, purchasing, etc. A judge should not 
have to do this kind of job. There are many 
people besides judges working in the courts. 
Someone needs to supervise these people, 
set standards and pay. 


Suggested Administrative Structure 


1. Some group or body must be charged 
with responsibility for laying down policy 
with respect to operation of courts. In New 
Jersey, this function is the responsibility of 
the Supreme Court. 


2. An advisory body can serve a very use- 
ful purpose. This body might be called a 
judicial council or conference and could be 
composed of judges, lawyers, and laymen 
interested in improving the judicial process. 


3. Somebody must be charged with carry- 
ing out the policies. In New Jersey, the 
chief justice has this function. He gets as- 
sistance from two sources: (1) Presiding 
judges of other courts at the local level, 
and (2) An administrative oflicer of the 
courts providing staff assistance at the state 
level. 
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Trial Court Administration 
in New York City 


In New York City, three tiers of courts 
deal exclusively with civil litigation, and 
three separate tiers are concerned with the 
enforcement of criminal law. In addition, 
there are two specialized courts. The Sur- 
rogate’s Court handles primarily the ad- 
ministration of decedent's estates. A Court 
of Domestic Relations is concerned pri- 
marily with problems of juvenile delin- 
quency and marital support. 


Calendar Administration 


The major and most peculiar problem 
of administration is the method by which 
cases are channeled, sorted, and processed 
through the court. This is called the “calen- 
dar system,” and it is the heart of the court 
process. The orderly handling of litigation 
in such a tremendous volume would be 
impossible if the calendar system should 
break down. The courts are constantly try- 
ing to assess their case loads and see that 
those cases that must be tried early are 
tried. But there are many difficulties. In 
New York City, for example, each separate 
court runs its own calendar. This means 
that a lawyer may find he is expected to be 
in two or even more courts at the same 
time. 

The calendar problem is also complicated 
because its solution does not lie solely with- 
in the courts own organization. It is impos- 
sible, for instance, under our adversary sys- 
tem of litigation, for any official to say im- 
mediately after an automobile accident how 
much an injured party is entitled to recover 
for his injury; whether he is entitled to 
recover at all; and if he is, who is to pay the 
damage. ‘The person wishing to recovei 
must retain an attorney who will gather 
the hospital records, investigate the condi- 
tions at the time of the accident, interro- 
gate available witnesses, examine the law, 
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and prepare his own conclusions as to the 
course his client should follow. The defend- 
ant must go through the same procedure. 


Keeping the Calendar Moving 


It is obvious that a big problem is to keep 
the calendar moving and a number of de- 
vices have been developed to do this. A 
so-called “notice of readiness” is required 
before any case is put on the calendar. The 
person bringing the case on for trial must 
file a statement that the case is ready, all 
pre-trial maneuvers have been completed, 
and the parties have discussed the possi- 
bilities of an amicable agreement. If the 
opponent feels that any statement in the 
notice is not true he can keep the case off 
the calendar. The notice of readiness has 
helped to reduce calendars, but the effect 
is wearing off, and lawyers are finding ways 
to get around it. 


Another device for sorting out litigation 
and formulating the true issues is to hold 
an informal conference in a judge’s cham- 
bers shortly after a case is placed on the 
calendar. The primary purpose of the con- 
ference is to determine if the case can be 
settled without trial. It also permits the 
parties to discuss with the judge the various 
features of the case. This often brings about 
limitations of the matters of disagreement 
that will be fought over in the trial. 

Another classification step is used when 
the attorneys are called before an assign- 
ment judge for a final discussion in advance 
of their appearance in a trial courtroom. 
Here again, settlement possibilities are al- 
most invariably discussed and the actual 
readiness of the case for immediate trial is 
re-examined. Records show that only about 
10 percent of the cases actually begun are 
sent to a courtroom. Even then, a case is 
likely to break before the trial process is 
completed. Statistics in the Supreme Court 
of New York, Appellate Division, First De- 
partment, show that only one percent of all 
the cases begun actually terminate in ver- 
dict or judgment! 
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Another device, a Medical Reports Office, 
was recently established in New York City 
to sift and solidify the trial calendars. A 
great volume of litigation is over personal 
injuries arising out of automobile accidents. 
Medical reports presented by the plaintiff 
and defendant were often so different that 
no judge or jury not qualified in the medi- 
cal profession was in a position to reconcile 
them. The decision of the jury was more 
often based on sympathy and representa- 
tions of counsel than medical testimony. 
The courts felt they should not be faced 
with this problem and with the aid of a 
grant from the Sloan Foundation set up a 
medical panel. It is composed of leading 
physicians in New York City and they are 
chosen by the medical profession. When a 
judge at a pre-trial conference is faced with 
grossly disparate medical claims he asks the 
Medical Reports Office to make an inde- 
pendent examination and report its ap- 
praisal to the court. It has been found that 
through this device doctors serving as ex- 
perts for plaintiffs and defendants in per- 
sonal injury cases have become more circum- 
spect in their diagnosis and that very often 
after the impartial expert’s examination 
the case is settled without trial on the basis 
of the expert’s report. The office is now a 
permanent part of the supreme court and 
the cost is financed by the city. 


Although the jurisdiction of the various 
New York City civil courts is based on dif- 
ferences of amount claimed, lawyers have 
a tendency to bring their litigation to the 
court allowing the highest amount. This 
practice overloads the calendars of the 
Supreme Court while the lower courts are 
relatively unoccupied. Since the legislature 
has refused to give the Supreme Court 
authority to transfer cases which it knows 
could adequately be handled in the lower 
courts, the Supreme Court has devised the 
“calendar preference rule.” This requires 
that when a case is placed on the calendar 
it be accompanied by a certificate showing 
exactly the extent of damages claimed and 
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the details on which the claim is based. 
These affidavits are examined by a justice 
of the Court and if it is found that the 
amount recoverable is below $6000, that is, 
it is within the jurisdiction of the City 
Court, the case is classified as nonpreferred. 
This means that it will not be tried in the 
Supreme Court until all other cases which 
involve larger amounts have been disposed 
of. Since this actually means that the court 
will never be able to consider it, the alter- 
native to having the case remain in this 
limbo, is for the parties to agree to transfer 
it to the lower court. 


Jury Administration 

The jury system poses another peculiar 
problem of administration for the courts. 
New York, in common with almost all 
other states in the union, has constitutional 
requirements that in the disposition of all 
major crimes and a large number of civil 
controversies there is a right to trial by 
jury. Thus, for court administrators the 
only course of action under the present law 
is to make available a sufficient number of 
citizens qualified to sit as jurors so that 
all cases ready for trial can be disposed of 
promptly. 

In New York City it is becoming more 
and more difficult to find “qualified” jurors. 
The law specifies that a juror must “be in- 
telligent; of sound mind and good char- 
acter; well informed; able to read and write 
the English language understandably; and 
he must “‘be in the possession of his natural 
faculties and not infirm or decrepit.” First 
of all, statutory provisions exempt large 
groups of potential jurors. Lawyers, doctors, 
school teachers (under some circumstances), 
and others need not serve, and a woman 
does not have to perform jury service un- 
less she is willing. Secondly, the migration 
of large numbers of white collar workers to 
the suburbs and the influx of groups who 
do not possess the required literacy has re- 
duced the pool of available jury power to 
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a low point, and there seems to be no trend 
in the opposite direction. 


Getting enough qualified jurors is not 
the only problem. They must be called for 
service in sufficient numbers so that allow- 
ing for challenges which lawyers may make, 
even to those who are qualified, there will 
be enough acceptable persons to permit the 
trial to go on. Each court in New York has 
its own method of calling, assigning, excus- 
ing, and providing quarters where jurors 
can, with reasonable comfort, await their 
calls to the courtroom. The method in the 
Supreme Court involves less of an incon- 
venience and waste of time. Here, a juror 
can report and if he is not willing to serve 
at the time of his call, he may ask to have 
his name put over until a more convenient 
date. Any individual called for jury service 
can do this five times, but on the fifth time 
he is told that he must serve. Jurors who 
are not deferred wait in a large central 
room and what comforts can be given them 
under present conditions are provided. ‘The 
jurors for cases that will be tried are chosen 
and sent to their respective courtrooms. If 
there are others who are known by the 
clerk to be unnecessary for that day, they 
are excused to report again the next morn- 
ing. 

One thing that seems to be particularly 
galling to jurors is that sometimes even 
after a jury is chosen and the case sent to 
a courtroom there will be a_ settlement 
which will dispense with the need for the 
jurors. The average citizen believes that il 
the case can be settled at this stage it could 
have been settled earlier and there would 
have been no need for his services. The 
answer, of course, is that lawyers are deal 
ing at arms length and only when they 
reach the final showdown are they so fully 
aware of their strengths and weaknesses that 
they can come to an agreement. This is one 
of the reasons why the courts are trying to 
pre-examine their cases so that only those 
which will really require trial will remain 
on the calendars. 








Shortage of Federal 
Judges Is Stressed at 


Court Congestion Conference 


More THAN 150 bar association presi- 
dents, officials of judicial and legal organ- 
izations, members of congress and represen- 
tatives of the nation’s press attended a 
two-day Conference on Court Congestion 
and Delay in Litigation called by Attorney- 
General William P. Rogers and held in the 
Great Hall of the Department of Justice, 
Washington, D.C., June 16 and 17. 

The first Attorney-General’s Conference 
on Court Congestion and Delay in Litiga- 
tion was convened in May, 1956. Following 
that conference, an executive committee 
was appointed to carry out the Confer- 
ence’s recommendations and conclusions 
on a continuing basis. Accounts of the 
work of the conference and of its execu- 
tive committee appeared in the June, 1956, 
and February, 1957, issues of the Journal. 

Deputy Attorney General Lawrence F. 
Walsh, chairman of the executive commit- 
tee, served as moderator of the reconvened 
conference, which began with opening 
statements by Attorney General Rogers 
and the Honorable Nathan Cayton, assist- 
tant to the chairman of the Conference. 


Delay Down in State Courts; 
Up in Federal 


Reports were then given on the present 
state of congestion in the state and federal 
courts, the former by Delmar Karlen, as- 
sociate director of the Institute of Judicial 
Administration, Inc., New York, and the 


latter by Warren Olney, III, director of 
the Administrative Office of the United 
States Courts. 


The picture was one of improvement in 
state court calendars and of deterioration 
in those of the federal courts. Figuring 
since 1953, when the Institute first began 
keeping calendar status studies, Professor 
Karlen reported reduction of delay in 
Brooklyn from 53 to 15 months, in Man- 
hattan from 43 to 23 months, and in Bronx 
County, New York, from 39 to 23 months. 
In El Paso, Texas, delay dropped from 28 
to 4 months, and in Manchester, New 
Hanpshire, from 30 to 18 months. Since 
1956, date of the last conference, delay was 
reduced in Atlanta from 17 months to 9 
months, and in Worcester, Mass., from 46 
months in 1955 to 11 months in 1957. Na- 
tionally, the time interval from “at issue” 
to trial has gone down from 11.5 months 
in 1953 to 10.7 months in 1957, an average 
improvement of about one month, at a 
time when litigation has been skyrocketing 
all over the country. 


By contrast, Mr. Olney reported a stead- 
ily increasing backlog of civil cases in the 
federal courts, with a gain of more than 
5,000 cases in the nine months alone. from 
July 1, 1957 through March 31, 1958. Fur- 
ther details on the situation in the federal 
courts were given in Chief Justice Earl 
Warren's address before the American Law 


Institute, the full text of which is published 
elsewhere in this issue. 
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Anchorage, Alaska, 
Has Worst Congestion 


The outstanding single example of judi- 
cial delay and congestion in the nation to- 
day is busy, fast-growing Anchorage, Alaska, 
where the civil docket of the United States 
District Court for the District of Alaska, 
Third Division, was a staggering 1,700 
cases in arrears at the end of 1957. John R. 
Connolly, member of the board of gov- 
ernors of the Alaska Bar Association, pre- 
sented to the Conference figures showing 
93 cases pending in that court at the end 
of the year 1939, and the following for each 
year consecutively since then: 105, 148, 233, 
226, 213, 247, 301, 318, 431, 514, 594, 682, 
828, 1279, 1499, 1634, 1571, 1700. During 
those years the court disposed of a con- 
stantly increasing number of cases, from 
190 in 1939 to 1,126 in 1957, but filings 
have pushed steadily higher and are still 
moving upward by geometric progression, 
with 1,255 new cases last year alone. An- 
chorage lawyers are now trying cases six 
and seven years old. 

The increase in judicial business in An- 
chorage is not remarkable in view of its 
amazing growth from a village of 3,000 in 
1939 to a city of some 64,000 today. Nor is 
there anything remarkable in the inability 
of a one-judge court to keep pace with the 
normal judicial work of such an expanding 
population. What is remarkable is the ex- 
tent to which judicial output has been in- 
creased, inadequate though it has been. 
Accomplished by exploitation of virtually 
every available device for expediting court 
work, plus all the assistance that could be 
given by other Alaska judges and several 
on assignment from the States, it still is not 
enough, and the most remarkable thing of 
all is the fact that desperately-needed addi- 
tional judicial manpower has been so long 
denied. Another judge for Anchorage has 
been a recommendation of the Judicial 
Conference since 1949 when the backlog 
was 500 cases. 
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45 New Federal Judges Needed 


Alaska’s judicial manpower needs dram- 
atize a lesser but still critical shortage in 
many other parts of the country, detailed 
in Chief Justice Warren’s address and 
dwelt on in an address to the Conference 
by Bernard G. Segal, Philadelphia. At the 
time of the 1956 conference, the Judicial 
Conference of the United States was recom- 
mending 21 new judgeships. None of these 
has yet been granted, and in the meantime 
constantly worsening conditions have com- 
pelled the Conference to revise its very 
conservative recommendations to the pres- 
ent total number of 45 additional judge- 
ships. 


“In 1934,” said Mr. Segal, “the late Chief 
Judge Harold Stephens, speaking of our need 
for additional judgeships, deplored the fact 
that in judiciary legislation, we can never 
have the benefit of the good old American 
habit of waiting until a catastrophe has oc- 
curred and then summoning the legislative 
forces necessary to correct the conditions which 
produced the catastrophe. When a_ theatre 
rool collapses because of inadequate building 
regulations, we promptly change the regula- 
tions; when a group of children die because of 
inadequate pure food safeguards, we immedi- 
ately enlarge the inspecting authority; when 
strategic Pearl Harbor is revealed to be vul. 
nerable to attack, we suddenly increase the 
naval, air, and land defenses. Delay in the 
disposition of judicial business is equally a 
catastrophe to litigants, whose properties and 
liberties are at stake, and therefore to the 
public. But it is not a dramatic one, which 
burns with a red hot light on the public 
horizon. If it were as dramatic as a theatre 
fire, would we not know what to do about 
it? Our task is to bring home to the American 
people that the catastrophe is upon us, and 
the need for the cure is desperate.” 


Administration in the 
Federal System 


Other devices besides additional judges 
for relieving the congestion of the courts 
occupied most of the attention of the Con- 
ference. Mr. Olney traced part of the 


troubles of the federal courts to inade- 
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quate implementation of the original plan 
for administrative control of the system. 


“The Judicial Conference of the United 
States, the judicial councils of the circuits 
and the Administrative Office of the United 
States Courts are all essential complementary 
parts of the statutory plan for decentralized 
judicial administration of the federal courts. 
The Judicial Conference declares policy and 
prepares plans and suggestions to the various 
courts ‘in the interest of uniformity and ex- 
pedition of business.’ The judicial councils 
are charged with the responsibility and au- 
thority to make ‘all necessary orders for the 
effective and expeditious administration of 
the business of the courts within the circuit.’ 
And the director of the Administrative Office 
is charged with the duty (28 United States 
Code, 604) of securing information as to the 
courts and bringing whatever is wrong to the 
attention of the judicial council having juris- 
diction. 


“This appears to be a well-conceived plan 
for administration, quite suitable for a coun- 
try as large as the United States in geographi- 
cal size and population. It can well be asked 
why it is not working better. The answer is 
that the administrative plan exists in some 
of its essential concepts only on paper. 

“No judicial council of a circuit can fairly 
be expected to function as an active agency 
for the management of the district courts of 
the circuit without full information and re- 
ports on the complicated and often obscure 
facts that cause delay and other administra- 
tive defects in the district courts. The judicial 
councils never have been furnished any such 
information or reports. 


“The Administrative Office issues, as re- 
quired by law, quarterly reports which in 
general statistical terms do reflect the state 
of judicial business in each circuit. But in 
addition to the bare and _ uninformative 
statistics the Administrative Office should be 
able to furnish to each judicial council 
specific, detailed information about the 
operations of every district court that is not 
keeping up with its business, with an analy- 
sis of the causes sufficiently reliable to enable 
the judicial council to determine the correc- 
tive action that is required. Such informa- 
tion can be obtained only by actual surveys 
and examinations in the field. 


“When a judicial council learns from the 
official figures or from any other source that 
any district court is falling behind, the coun- 
cil should be in a position to ask the Ad- 
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ministrative Office to determine the facts and 
reasons therefor and to report them to the 


council for corrective action if that is pos- 
sible. 


“Although operations of this sort were 
urged as a principal reason for adopting the 
legislation they have not been carried out 
fully and as a result the judicial councils have 
not been able to perform their functions as 
contemplated. 


“The reasons for this regrettable situation 
are easy to ascertain. The Administrative 
Office has never been staffed to make the 
necessary court examinations and _ surveys. 
Steps are presently being taken to secure 
Congressional authority for more adequate 
stafing of the Administrative Office, and I 
am glad to report they have been attended 
with a certain amount of success, but more 
needs to be done.” 


Uhlenhopp Discusses Selection 
of Chief Justices 


Judge Harvey Uhlenhopp of Hampton, 
Iowa, traced most of the administrative 
shortcomings of the courts to lack of ade- 
quately vested individual administrative 
authority, which in turn he blamed on 
wrong methods of selecting chief justices. 
He explained: 


“Looking at the world about us, we see 
that the modern business corporation, which 
has been so successful in getting things ac- 
complished with a minimum of personnel, 
has a policy-making board of directors at the 
top. Then comes the general manager or 
president, who is responsible for the actual 
administering. He in turn appoints and re- 
moves branch managers in the field, who 
have corresponding responsibilities in their 
respective districts. 


“Let us compare this arrangement with the 
four principal methods of selecting chief 
judges which prevail in this country. First 
are jurisdictions having the autonomous sys- 
tem, such as we have in Iowa. In these juris- 
dictions there is a short-term chief justice. 
Usually he has little or no administrative 
authority, and he is really but a chairman 
for supreme court sessions. In the trial courts 
there are no chief judges at all or more cor- 
rectly, every judge is his own chief judge. 
The result of the arrangement is that there 
is actually no administration. Consequently, 
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we have some judges idle at the very time 
that others are snowed under. 


“Then second is what may be called the 
facade system—those jurisdictions having a 
chief justice with ostensible authority to ad- 
mirister, and also chief judges in the trial 
courts. But all these officiais are elected by 
their colleagues; they are not appointed from 
above. 


“Of course, one’s colleagues cannot be as 
objective in the choice of a chief as an out- 
sider can be. But passing this point, the main 
objection to the elective system is that a 
chief judge who is elected and ‘unelected’ 
by his colleagues obviously has no real au- 
thority over them. As well for a foreman to 
be hired and fired by his workmen. Thus the 
Illinois proposal proclaims in high sounding 
terms that there shall be chief judges to ad- 
minister the affairs of the circuit courts—and 
then goes on to provide that those chief 
judges shall be elected and removed by the 
circuit judges. The thing is a facade and 
ought to be called what it is. 

“Moreover, the chief justice in such a sys- 
tem cannot really operate the judicial de- 
partment because he has no power to select 
and remove his chief judges in the trial 
courts. There is really no line of command. 
Appointments do not proceed from the top 
down, as in a business corporation, but from 
the bottom up. Thus we find Chief Justice 
Gibson of California lamenting that he is 
unable to discharge his responsibilities be- 
cause a chief justice ‘can hardly be expected 
to carry out the constitutional mandate un- 
less given authority to select the presiding 
judges.’ 


“The third method of selecting chief 
judges is the seniority system, sometimes 


facetiously called the senility system. This 
system resembles the old age pension; it 
makes no difference how good or how bad 
you are or what your qualifications may be, 
if you live long enough you are going to get 
it. Yet we know that individuals vary greatly 
in administrative ability as in musical ability 
and other characteristics. One judge may be 
a veritable Lord Eldon in equity matters, 
yet completely inept in handling people. An- 
other may get to the heart of a negligence 
case with the greatest of ease, yet be so pooi 
at statistics that he cannot balance his check 
stubs. And so it is not surprising to find that 
the system founded on the arbitrary require- 
ment of taking the eldest in service produces 
some good administrators and some _ poor 
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ones, and as a result some courts well ad- 
ministered and some not at all. 


“In this system we find again that there is 
really no line of command. The chief justice 
does not appoint his chief judges, and he 
does not remove them. They do not owe 
their position to him, or their allegiance. To 
put the matter bluntly, he is stuck with them. 
Such a situation would be intolerable in a 
business corporation, and led Vanderbilt to 
remark that the federal system really does 
not have an executive head. 

“Sometimes the seniority system is criti- 
cized because chief judges stay on beyond 
their vigorous years. Certainly vigorous ad. 
ministration requires vigorous chief judges. 
But the problem of superannuation is not 
peculiar to the seniority system. It haunts 
every system that does not have compulsory 
retirement. It merely tends to be more pro- 
nounced here. 


“Fourth and finally there is the New Jer- 
sey system, which most closely resembles the 
business corporation. The supreme court 
provides the guidelines for administration in 
the form of general rules, but does not get 
into the business of administration itself. 
The chief justice is appointed by the gover- 
nor, serves permanently after a trial period, 
is mandatorily retired at 70, and _ possesses 
constitutional authority to manage the sys- 
tem. He appoints his presiding judges in the 
courts below, and he removes them. The 
whole thing adds up to effective mobiliza- 
tion of the state’s entire judicial force. I shall 
not labor the accomplishments which this 
system has made possible. We are all familiar 
with them. Work output more than doubled 
with less judges than at the start. 

“Thus the first great step to be taken in this 
matter of congestion and delay lies directly 
before us. Why do we not take it? Let us be 
frank. The public does not yet know what 
this step is, and some of our brethren are 
actively opposing it. We of the learned pro- 
fession ought to be leading the people out 
of the wilderness, but instead we see the peo- 
ple being frightened and confused by gib- 
berish about ‘dictator’ and ‘absolutism.’ 
When Chief Justice Gibson lamented that 
he could not appoint his own presiding 
judges, a pamphlet was circulated that he 
was trying to become a ‘judicial dictator,’ and 
the Los Angeles Times ran this item: ‘Judges 
of the Los Angeles Superior Court last night 
unanimously expressed themselves opposed 
to state constitutional amendments which 
would give California’s chief justice  so- 
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called dictatorial powers. Meeting at the Los 
Angeles Feliz Brown Derby, the jurists spe- 
cifically rejected the proposal that the pre- 
siding judges for all judicial districts having 
more than one jurist be appointed by the 
Chief Justice.’ 

“And this spring when the New York As- 
sembly killed off the last proposal of the 
Temporary Commission on the Courts, Har- 
rison Tweed wrote this postscript: 


Aligned in opposition, and in the fore- 
front of it, were most of the supreme court 
justices and the surrogates, and many of the 
county judges In my opinion, their 
opposition was based entirely on self-interest. 
They wish no change in the present state of 
affairs and particularly they wish no super- 
vision of themselves or their personnel in 
the conduct of their court business.’ 

“Gentlemen, let us face it. The trouble is 
in our own ranks. Our job is within the 
fraternity.” 


Harold R. Medina 
On Judicial Retirement 


In the course of the Conference it was 
noted that under existing legislation addi- 
tional judicial manpower can be provided 
if judges now on the bench will retire. 
‘They can and will be used in judicial serv- 
ice as long as they are able, but in the 
meantime another judge can be appointed 
to fill the place vacated by retirement. 
Judge Harold R. Medina of New York, 
who retired a few months ago, submitted 
his personal views on that subject as fol- 
lows: 


“Usually when a judge reaches the age of 
seventy and is eligible for retirement he is 
in the full vigor of his mental and physical 

owers in relation to the performance of his 
judicial duties, in the absence of some illness 
or impairment. I think this is the time for him 
to exercise his privilege under the applicable 
statute and retire at once, retaining his judi- 
cial office. In this way he gives an opportunity 
to younger men to step into his place and 
at the same time is available for the per- 
formance of a substantial amount of judicial 
service for some years to come. While doubt- 
less many judges, perhaps subconsciously, are 
apprehensive lest they be not afforded the 
opportunities they desire for further judicial 
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service, I think this apprehension is illusory. 
There is plenty of work to be done and, in 
the natural course of events, those charged 
with the administrative duties of running the 
respective courts will turn to the retired 
judges for assistance to the full extent that 
the retired judges may desire. But, as the 
years go by and the physical and mental pow- 
ers of the retired judge inevitably diminish, 
the amount of judicial work assigned to him 
will depend upon the decision of the adminis- 
trative head of the court and not upon the 
individual judge. This is precisely as it 
should be, in my opinion. Indeed, if the 
federal judicial system is to operate at its 
highest efficiency, it is desirable, if not in- 
dispensable, that someone other than the 
individual retired judge be in control of 
the amount and character of the cases as- 
signed to the individual retired judge for 
his consideration. 


“Of course, there are particular instances 
of men who are so endowed by nature that 
their intellectual powers continue in full 
vigor for many years. As far as I have been 
able to observe, however, these are the men 
to whom the administrative heads of the 
respective courts naturally turn for assist- 
ance and many of them have made a mag- 
nificent contribution to the work of the 
courts after their retirement. 


“If a judge waits until he is seventy-five or 
later before he seriously contemplates retire- 
ment, there is grave danger, in my personal 
opinion, that he will then not be in a posi- 
tion to exercise the best judgment on the 
subject of whether or not he should retire. 
I have seen many men who at seventy are 
doing their very best work. They have the 
background of long judicial service, they are 
men of ripe experience and they handle the 
work of deciding their cases with dispatch 
and with great skill and competence. But, 
somewhere around seventy-four or seventy- 
five or perhaps later, I have noticed that, in 
individual cases, the judge begins to comment 
upon his surprise at an increase in his pow- 
ers of sustained effort and concentration. He 
sometimes thinks he is just as vigorous as 
he was when he was in his forties or early 
fifties. When this change comes about, it is 
extremely difficult for such an individual to 
take the same objective view of retirement 
that he could have taken at seventy. It is 
an almost sure sign of diminishing intel- 
lectual vigor; and I believe that, if retirement 
is postponed until seventy-five or later, it is 
apt to be postponed indefinitely. One simply 
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cannot be blind to the fact that there have 
been many instances of men who remained 
active members of a court long after they 
have ceased to be able to turn out work of 
the same quality and quantity that is to be 
expected from an active member of the court. 
I do not say that men remain as active mem- 
bers of a court after they have ceased to be 
able to do their work efficiently, although 
this may be so. It is at least clear that in many 
cases they are not able to hold up their end. 


“In discussions I have had with various 
individual judges on this subject, I think that 
many are influenced by the fact that they 
may have to give up their chambers or their 
staff. Some are worried about what will be- 
come of their law clerks or their secretaries; 
and this is perfectly natural. But I have never 
seen a case where the administrative head of 
a court and the Administrative Office of the 
United States Courts have not taken a sym- 
pathetic and broadminded view of particular 
situations. Indeed, I believe the contrary is 
true and that everything within reason is 
done to make the life of a retired judge a 
comfortable and happy one. And this is as 
it should be. Those who have devoted all 
their energies and their learning to the work 
of the courts over a long period of years, in 
many cases having made greatly distinguished 
contributions to the federal judicial service, 
deserve sympathetic and generous treatment, 
and that is precisely what they get. We have 
many such instances right in the United 
States Courthouse in New York City, and I 
have reason to believe that the same condi- 
tions obtain elsewhere throughout the coun- 
try.” 


Alessandroni Tells Philadelphia 


Experience with Arbitration 


A plan for the arbitration of claims un- 
der a specified amount, adopted in Pennsyl- 
vania in 1952, was described in detail in 
an article in the August, 1955, Journal. 
Initially used in the smaller counties of 
that state, it was not put to work in Phila- 
delphia until February, 1958. The nature 
of the plan, the method of its operation, 
and the astounding results achieved in its 
first four months in Philadelphia were re- 
lated by Walter FE. Alessandroni, chancellor 
of the Philadelphia Bar Association: 


Court CONGESTION CONFERENCE 25 


“In brief, the Act provides that local courts 
by rule may decree that all civil cases except 
those involving title to real estate, actions 
in equity, or assessment of damages after 
judgments entered, where the amount in 
controversy shall be $1,000 or less shall be 
submitted to and decided by a board of ar- 
bitrators consisting of three members of the 
local county bar. 


“The arbitrators are selected by the clerk 
of court from a list of lawyers of the county 
who volunteer to serve. The names are taken 
from the list alphabetically, the first named 
serving as chairman. A majority vote con- 
trols the decision. The board makes an award 
within 20 days, although experience shows 
most awards are made immediately follow- 
ing the hearing. Compensation is determined 
by the court and paid by the county. (In 
Philadelphia each arbitrator receives $25 for 
each case and the chairman an additional 
$10.) 


“Litigants have the right to appeal the 
arbitrators’ award to a jury trial de novo, but 
the party appealing must repay the county 
the arbitration fees, which are not recoverable 
even if the appealing party prevails on the 
appeal. 

“No stenographic record is made of the 
proceedings, but on demand a court reporter 
is made available with the costs placed on 
the party making the request. No report is 
made; only a simple one-page form Award 
is completed and signed by the arbitrators. 


“The Act has been attacked and declared 
constitutional by the Supreme Court of 
Pennsylvania. (Smith Case, 381 Pa. 223, 112 
A. 2d 625, 1955). 

“Although the Philadelphia Bar Associa- 
tion joined with the state bar association at 
the time of the enactment of this statute, 
Philadelphia was excluded from the legis- 
lation. The principal reason alleged was that 
the City Council of Philadelphia would have 
to appropriate at least $300,000 the first year 
to put the plan in operation and this might 
be an undue burden on the local budget. 


“Suffice it to say the plan was put into 
operation by courts in 43 of Pennsylvania’s 
67 counties and was an immediate success in 
attaining the objectives hoped for. After sev- 
eral years of experience a survey disclosed 
every county ts still in favor of the plan. 

“The advantages reported are that claims 
under $1000 have been permanently removed 
from the court trial lists; calendar congestion 
has been relieved to a point where the back. 
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log of other civil cases has been reduced over 
50 per cent; the trial of cases has been speeded 
so that awards are rendered in two or three 
months from the filing of suit; the time has 
been shortened between suit and trial of 
cases not under arbitration; judges find more 
time for other litigation; a smaller number 
of civil juries are empaneled; it has elimi- 
nated all motions for new trials and judg- 
ment N.O.V.; it has postponed the need for 
additional judges in some counties; and has 
resulted in substantial savings to counties 
of money for jury trials. 


“It is interesting that appeals were taken 
in only about 214 per cent of the cases and 
in but a few of these cases did a jury reverse 
the arbitrators. 


“In spite of this outstanding success and 
the diligent work of the Philadelphia Bar As- 
sociation with the legislature, it was not until 
5 years later in 1957 that the Act was made 
applicable to Philadelphia. The jurisdictional 
limit was raiséd to $2,000. Then it was only a 
partial victory, because the Act was not to 
become effective until the Philadelphia City 
Council appropriated the necessary funds, 
which the Philadelphia Bar Association esti- 
mated to be at least $300,000 for the first year. 


“Under the leadership of the Philadelphia 
Bar Association, with the complete coopera- 
tion of the judges, numerous conferences 
were held with the mayor, the president of 
city council, the managing director, the city 
solicitor, and the finance director. Having 
persuaded them to the merits of the plan, 
the Association and the Court made a re- 
quest to city council for an appropriation, 
and at a public hearing the plan received de- 
tailed inquiry, finally resulting in unanimous 


approval and appropriation of $300,000 for 
1958. 


“It is interesting to note that the City 
Council stipulated that the chancellor of the 
Philadelphia Bar Association and the presi- 
dent judge of the Court each appoint a com- 
mittee to work jointly in supervising the 
plan in order to guarantee that all the bene- 
fits claimed at the public hearing would be 
effected. Further it was requested that this 
committee be prepared to report in detail 
on the success of the plan when an appropria- 
tion was requested for the following year. 

“The first work to put the plan in opera- 
tion was the drafting of rules of court which 
was performed jointly by a committee of the 
bar association and the court. In addition, 
the bar association assisted in the selection of 
a lawyer as the arbitration commissioner to 
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act in a full time capacity for the clerk of 
court. 


“It was apparent that the success of the 
plan in a large measure depended on the 
spirit with which lawyers would participate 
in this novel experiment. Arbitrators were 
needed in large numbers, but as this had to 
be on a volunteer basis under the Act, some 
questioned whether volunteers would be the 
best qualified. 


The chancellor of the Philadelphia Bar 
Association sent a personal request to every 
lawyer, emphasizing the great public service 
they could render by offering their services, 
and in characteristic fashion 2500 lawyers 
immediately responded and registered to 
serve. Philadelphia’s leading lawyers serve on 
the boards. 


In addition to the rules of court forwarded 
to each arbitrator, the bar association pre- 
pared a list of detailed suggestions for the 
conduct of arbitrators, and a letter from the 
chancellor pointed out that no more impor- 
tant responsibility faced the bar than the 
necessity to find a way to eliminate the back- 
log of cases and the crucial part lawyers would 
play in the success or failure of the plan. 


Every arbitrator was told that those who 
volunteered must do so with enthusiasm and 
the cases assigned to them must be disposed 
of with dispatch, efficiency and understand- 
ing. Although hearings were to be informal 
and held in the office of the chairman, all 
were reminded that the rules of evidence 
and the best traditions of the dignity of the 
courts were to be observed. 


It was pointed out that there must be strict 
compliance with the rules of court requiring 
setting of hearing dates and rendering prompt 
decisions, and that lawyers on the boards and 
attorneys for the plaintiffs and defendants 
were expected to comply fully with the spirit 
of our code of professional ethics. So there 
could be no question as to the intention of 
the bar association to make certain that every 
lawyer did his part, it was made clear that 
any offending lawyer would be _ brought 
promptly to task for failure to comply fully 
with the requirements laid down by the court 
and the Association. 

“On February 17, 1958, with a backlog of 
7,102 cases and the list growing each month 
by 500 to 600 new cases, a group of Phila- 
delphia lawyers attacked the greatest prob- 
lem facing the administration of justice. 

“Today, June 17, 1958, exactly four months 
later, the astounding total of some 3,500 
cases have been processed with almost 1,000 
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awards, 1,000 settled, 300 continued, and 100 
miscellaneous cases. There are pending in 
the hands of Boards 1,100 cases which under 
the rules will be disposed of in anywhere 
from one to 30 days. 

“Now with four months of experience, the 
tempo can be increased, and it is conserva- 
tively estimated that 1000 cases a month can 
be processed and, as this is about double the 
number of new cases filed, the end of the 
congestion is in sight. 

“It is significant that only 28 appeals have 
been taken. At this date only two have been 
heard, and juries sustained the arbitrators 
in both, although in one they differed slightly 
as to the amount. 

“This case is of sufficient interest to relate. 
Plaintiff claimed $190 property damage. The 
three lawyers sitting as arbitrators felt the 
repairman’s bill was inflated, and accordingly 
made an award of only $210. Plaintiff ap- 
pealed and a jury hearing the matter de 
novo, and with no knowledge of the prior 
arbitration proceedings, returned a_ verdict 
for $300. Plaintiff, however, had to pay the 
$85 costs expended for the arbitrators and 
he and his counsel and witaess spent a full 
day in court waiting for their case to be 
reached and trying it, to say nothing of the 
time and expense for the judge, jury, court 
officers, Courtroom, etc. 

“Although one case may not be typical, it 


is interesting that both the arbitrators and 


the jury concluded the repairman’s bill was 
inflated, differing only in a slight degree as 
to the amount. 

“A case in another county is of interest to 
those who might be concerned that some 
lawyer arbitrators are not qualified by ex- 
perience or temperament to act in a judicial 
capacity, and that lawyers out of friendship 
might not be completely impartial. It also 
illustrates Philadelphia’s four months experi- 
ence with over 3,500 cases, that lawyers have 
taken their assignments seriously and = con- 
scientiously with a full knowledge of the 
vreat public responsibility they hear. 

“The case in point- plaintiff was a Jewish 
truckdriver whose vehicle collided with an 
automobile operated by a Catholic priest 
with three nuns as passengers. The award 
was in favor of the plaintiff on a close ques- 
tion of liability, notwithstanding that the 
three arbitrators chosen alphabetically WETICE 
lawyers McGonigal, McGrory and McTVighe. 

“What has happened to the cases ove) 
$2,000 that remain to be tried as heretofore 
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by the court? Again the astounding fact is 
that the list is so current that only three to 
four weeks elapse from the date a case is 
ordered for trial by counsel for the plaintiff 
to date of trial. Because the court is now 
abreast of its work in the trial of civil cases, 
appeals from the awards of arbitrators be- 
lore a jury can be heard in a matter of wecks. 

“The Municipal Court of Philadelphia has 
little similarity with other courts in the 
country in the breadth of its jurisdiction, its 
manifold social problems, and volume of 
business. 


“The myriad fields of the court’s juris- 
diction are over civil and criminal actions, 
as the social court for minors, for cases of 
desertion of children by parents, adoptions, 
juvenile delinquency and domestic relations. 
The heavy burden on its 14 judges to handle 
even a part of their ever increasingly heavy 
duties is apparent to even a casual observer. 
The relief they should be afforded by the 
arbitration plan should give them more time 
to perform their other functions which can 
be said to be of greater importance. 


“The Compulsory Arbitration plan has 
now successfully run the gamut from small 
rural counties in Pennsylvania to the state's 
largest metropolitan center. The plan there- 
fore has been tested under varying conditions, 
and there appears to be no reason why it 
can’t be made to operate with the same el- 
lectiveness anywhere in the country. 


Other speakers on the two-day Confer- 
ence program included Judges Alfred P. 
Murrah, Oklahoma, William F. Smith, 
New Jersey, Archie O. Dawson, New York, 


Leonard P. Walsh, District of Columbia, 
John Biggs, Jr., Delaware, Ben C. Con- 
nally, ‘Texas, and Charles FE. Clark, Con- 


necticut, and John Dooling and Stephen 
Fletcher of the New York bar and A. S. 
Schroeder of the Pennsylvania bar, as well 
as Charles S. Rhyne, president of the Amer- 
ican Bar Association and Associate Justices 
Tom C. Clark and William J. Brennan, Jr.. 
of the Supreme Court of the United States. 

Recommendations drafted by the reso 
lutions committee and approved by the 
conference as a whole will be published in 
the next issue of the Journal. 











North Carolina Bar Association 


The March of Progress 












Endorses Broad Judicial Reform Program 


Proposals for state-wide court reforms 
drafted by a committee of the North Carolina 
Bar Association are headed for the 1959 Gen- 
eral Assembly as a result of action taken by 
the Association at its annual meeting in 
Myrtle Beach on June 13. The lawyers ap- 
proved almost unanimously the committee 
recommendations and gave a_ thunderous 
standing ovation to its chairman, J. Spencer 
Bell, at the conclusion of his report. 


The committee report calls for a single 
court system with the chief justice of the 
supreme court as its administrative head. 
Justices of the peace would be abolished and 
replaced by a state-wide system of minor 
courts with at least one magistrate in each 
county. The committee recommended estab. 
lishment of a jury commission of three mem- 
bers, no more than two from the same politi- 
cal party, who would be paid for their services. 
These men would make up the list from 
which actual names of jurors would be drawn 
in the presence of a judge in open court. To 
abolish the practice of a sheriff going out in 
the street to pick up additional jurors, the 
committee recommended elimination of “tales 
jurors” and selection of additional jurors in 
the same manner as the regular panel. The 
group also recommended that exemptions 
from jury service be drastically reduced and 
limited to persons whose relation to the courts 
would make it improper for them to serve. 


The present office of administrative assist- 
ant to the chief justice would be expanded 
into an administrative office with adequate 
staff. The chief justice, instead of the legis- 
lature, would set court terms and assign 
judges, and the court would have rule-making 
power. Substitution of another method of 
selecting judges for the present elective sys- 


tem was recommended in an interim report 
of a subcommittee, but was referred back to 
the subcommittee for further study and was 
not acted on at the convention. 

The project had its inception in 1955 when 
Governor Hodges expressed the conviction 
that the courts of North Carolina no longer 
held the high place in the minds of the citi- 
zens that they once had held and urged the 
bar to do something about it. The appoint- 
ment of the Bell committee was the North 
Carolina Bar Association’s answer to that 
challenge. It was at once recognized that 
money would be needed to do the job right, 
and Governor Hodges took the problem to 
three North Carolina foundations, the Smith 
Richardson, the O. Max Gardner and the 
Martin Cannon Family foundations, which 
supplied the necessary funds. 

The committee operated through a series 
of subcommittees, the reports of which were 
released to the entire bar and public from 
time to time as they were ready, and thus the 
report of the full committee had the benefit 
of widespread discussion both in the profes- 
sion and by the public at large—the latter 
due in large part to exceptionally fine inter- 
est and cooperation on the part of newspapers 
throughout the state. 


“The whole group of recommendations 
might be summed up,” said Mr. Bell in his 
report, “by stating that the Committee has 
sought to establish a court structure which 
is capable of meeting the needs of the 
people of the state, to make those courts 
responsible for their judicial product, to 
give the courts authority to manage their 
internal affairs, and adequate administra- 
tive machinery, so that they can discharge 
their responsibilities, to assure that the 
courts are manned and served by the best 
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qualified persons, and to assure accounta- 
bility to the public by clearly fixing re- 
sponsibility at proper levels.” 





Procedural Reform Takes 
Spotlight in New York 


Frustrated for the time being in their ef- 
forts to obtain state-wide judicial reorgani- 
zation, New Yorkers are now concentrating 
on pushing through to completion a massive 
project for modernization of the state’s com. 
plicated judicial procedure, on which a legis- 
lative committee already has been at work for 
three years. 

A preliminary report of the legislative com- 
mittee, headed by Professor Jack B. Wein- 
stein of Columbia Law School, was issued 
last winter. Hearings are to be held and 
criticisms and recommendations solicited 
from bar associations, witk the object of 
having final recommendations ready for sub- 
mission to the legislature in 1960. Special 
committees have been appointed by the New 
York State Bar Association, the Association 
of the Bar of the City of New York and the 
New York County Lawyers Association to 
study the recommendations of the legislative 
committee and cooperate with it. 

Many amendments have been made to the 
Civil Practice Act, but it has not had a gen- 
eral revision since 1848, Professor Weinstein 
said. In its present state it is confusing and 
prolix, and full of obsolete provisions re- 
sulting in unnecessary paper work, expense 
and delay. In drawing up its proposals, the 
committee has drawn on the experience of 
the federal courts and courts of other states, 
but has tried to preserve what is sound in 
New York practice. It has chopped out much 
dead wood, eliminated overlapping pro- 
visions, and reduced verbiage, cutting the 
length of the present act and rules in two. 
It has simplified language, clarified meanings, 
and consolidated subject-matter. 

The committee urges shorter court records 
and mimeographed instead of printed briefs, 
to reduce cost of appeals. It would also reduce 
the number and size of the legal notices pub- 
lished in newspapers. Other reductions in 
costs would be achieved by reducing the need 
for services of sheriff, marshals, constables 
and process servers. 
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Great disclosure of evidence in advance of 
trial is proposed, as well as restrictions on 
preliminary motions, including abolition of 
the motion to dismiss a case for failure to 
Stay a cause of action on bills of particulars 
and on intermediate appeals. 

The committee was appointed in 1955 by 
the Temporary Commission on the Courts. 
Since the Commission was abolished by the 
legislature earlier this year, the committee 
has been provided by legislative committees 
with funds to carry on its work. 





More Judges Proposed 
for Cleveland Congestion 


“More judges” is the answer of a Cleve- 
land Bar Association committee to the prob- 
lem of court congestion in that city. The 
committee was appointed more than a year 
ago to see what could be done about the 
worsening delays in the calendar of the 19. 
judge Common Pleas Court, which was 33 
months behind in its civil docket. The re- 
port, published last month, calls for assign- 
ment of two visiting judges on a permanent 
rotating basis until 1960, and legislation to 
increase the number of judges by two in 
1960 and another two in 1962. 


Some months ago the committee issued an 
interim report recommending appointment 
of a court administrator, immediate assign- 
ment of out-of-town judges to the civil 
branch of the court, divorce hearings on 
Saturday morning, and that old dockets be 
scanned and the cases be either assigned for 
trial or dismissed. All these have been acted 
upon affirmatively. 


The recommendation for more judges is 
based upon trends in population, trends in 
the filing of judicial business, and recent in- 
creases in the court’s jurisdiction. 

Still unsolved is the congestion problem 
posed by the concentration of 65 per cent of 
the cases in 14 law firms, either as plaintiff's 
or defendant’s attorneys. Rule 15 (f) of the 
Common Pleas Court, in force for many 
years but never enforced, provides that the 
cases of counsel of record in 50 to 200 cases 
will be assignable for trial unless they are 
actually engaged in trial of two or more 
separate cases; if the number of cases is 200 
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to 400, at least three separate cases; and over 
100, four cases. 

‘Trial lawyers told the committee that con- 
siderable me is required to train tial law- 
yers, and that abrupt enforcement of Rule 
15 (f) would work hardship. “Vhe committee 
pointed out that more judges are useless un- 
less there are Jawyers available to try cases 
before them, and it expressed the opinion 
that this or some similar rule will have to 
be enforced, but did not offer that as a recom- 
mendation, and recommended instead more 
study of the problem. 





Revision of Louisiana Appellate 
Structure Will Go to Voters 


The first comprehensive revision of the 
appellate court structure of Louisiana since 
1921 passed the state legislature in June in 
the form of a proposed constitutional amend- 
ment which will be submitted to the elec. 
torate in November for ratification or re- 
jection. 

Under the present constitutional provi- 
sions, all appeals in both civil and criminal 
cases go directly to the supreme court as of 
right, except tort and workmen's compensa- 
tion cases in any amount and other cases un- 
der $2,000, which go to the intermediate courts 
of appeal. Under the bills as passed by the 
legislature, the supreme court will continue 
to have appellate jurisdiction in all criminal 
cases, In cases involving the validity of taxes, 
statutes and ordinances, and decisions of the 
Public Service Commission, and in election 
cases. All of its other present appellate juris- 
diction will be vested in the courts of appeal. 

The Supreme Court of Louisiana will re- 
tain its own broad supervisory jurisdiction, 
and the courts of appeal will be given super- 
visory jurisdiction over the trial courts com. 
mensurate with their added appellate juris- 
diction. To provide manpower for the added 
work laid on the intermediate courts, a fourth 
court of appeals circuit is to be established, 
the four to be situated at Baton Rouge, 
Shreveport, Lake Charles and New Orleans. 

The project is the result of a study con- 
ducted by the Judicial Council of Louisiana 
in collaboration with a committee of the 
Louisiana State Bar Association and various 
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local committees throughout the state There 
has been no suggestion of opposition from 
any source, and iis adoption by the people 
appears to be assured. The net effect of the 
measure will be to relieve the congestion in 
the supreme court docket and to increase the 
importance and stature of the work of the 
intermediate appeilate courts. 





Bar Integration Movement 
Comes to Halt in New Jersey 


Although a poll of New Jersey lawyers re- 
sulted in a small majority voting in favor 
of integration of the bar of that state, a reso- 
lution was adopted at the recent annual mect- 
ing of the New Jersey State Bar Association 
recommending that no petition for integra- 
tion be presented to the supreme court and 
that the committee on integration be dis- 
charged. 

Voting in the poll was 1,368 in favor and 
1,339 against integration, with a total of 
2.707 votes cast. There are 3,300 members of 
the Association and a total of 8,000 lawyers 
in the state, to all of whom ballots were sent. 

A petition for integration was presented to 
the Court in 1939 with much the same back- 
ground, and the Court in denying the peti- 
tion noted that while many eminent lawyers 
favored it, many bitterly opposed it. 

“To say the least, a substantial minority 
deprecate the movement,” said the Court, 
“and we, therefore, feel that no action should 
be taken by us which so vitally concerns the 
activity of the legal profession unless it was 
more widely approved by them.” 

The trustees of the Association noted the 
similarity of the present situation to that 
in 1939, and concluded that no further action 
should be taken. 





Success of Wisconsin Integrated Bar 
Pleases Lawyers and Public 
Opposition 


to continuance of the _ inte- 


grated bar in Wisconsin has all but disap- 
peared, according to a report to the supreme 
court issued by the board of governors at the 
annual meeting in Tune. Covering the period 
from January 1, 1957, to the present, the re. 
port said rules and by-laws adopted by the 
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bar have proved satisfactory, the bar has in- 
creased its service to the lawyers of the state, 
and financial problems are under control. 
Integration was ordered by the court just two 
years ago. 

“Additional services which the State Bar 
has rendered and will render to the local bar 
associations Clearly indicate the value not only 
to the lawyers themselves but to the public in 
general, of the integrated bar,” the report 
said. It was signed by an 1l-member commit- 
tee headed by Robert D. Johns of La Crosse. 

The State Bar of Wisconsin has recently 
moved into its new bar center building in 
Madison, and $110,000 of the $150,000 cost 
has been raised. 
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Integration of the bar of Hawaii is being 
studied by a special committee authorized 
by a resolution adopted at the last annual 
meeting of the Bar Association of Hawaii. 
J. Russell Cades, Honolulu, is its chairman. 


The Supreme Court of Idaho has an- 
nounced that the new Idaho rules of civil 
procedure already drafted and approved will 
become effective on November 1, 1958. 


An Ohio legal center, adjoining the cam- 
pus of Ohio State University, Columbus, and 
housing the law school and the state bar head- 
quarters, is the object of a drive just begun 
by the Ohio State Bar Association. 


Two bills to help clean up a once notorious 
backlog of ancient cases in the Massachusetts 
Superior Court have been passed by the Bay 
State legislature. One of them creates six 
new Superior Court judgeships, increasing 
the number of judges of that court from 32 
to 38. The other bill permits the Superior 
Court to transfer to the district courts cases 
involving less than $1,000 in damages. 


A plea for a real trial of the “Baltimore 
plan” for use of court-appointed expert wit- 
nesses was contained in the annual address 
of G. C. A. Anderson, retiring president of 
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the Maryland State Bar Association, at the 
recent annual meeting. First publicized about 
three years ago by Judge Emory H. Niles, the 
plan has been referred to by others as “the 
One-Thirteenth Baltimore Plan” because only 
one of the thirteen judges has been using it. 
Conflicting ‘medical mouthpieces” confuse 
jurors, Anderson said, and have given rise to 
the charge that experts range in their testi- 
mony “from professional prejudice to naked 
perjury.” 


Four Tulsa, Okla., judges are going to get 
their pay raise after all. The last legislature 
boosted their pay from $10,200 to $12,400 a 
year, but in October the attorney-general 
declared a number of laws, including that 
one, unconstitutional, and since then the 
court clerk has not paid them at the new rate. 
In an extraordinary suit before an outside 
judge, it was ruled that only a court had 
power to hold a law unconstitutional, and in 
absence of such a judicial declaration the 
clerk had no right to withhold payment. 


Plans are under way to begin the micro. 
filming of some 1,500 old record books con- 
taining about 900,000 pages in the files of the 
Fulton County Superior Court, Atlanta, Ga., 
J. W. Simmons, clerk of the court, has an- 
nounced. Most of the records are writ and 
mortgage records, some dating back to the 
beginning of the county. $25,000 has been 
allocated for the job, but legislation probably 
will be needed to authorize the destruction of 
the old books, without which there would be 
no purpose in the microfilming project. 


Use of retired judges to relieve court con- 
gestion is the object of a proposed constitu- 
tional amendment which will go to the voters 
of Arizona on September 9 and is being spon. 
sored by the State Bar of Arizona. Its text: 


“Section 26. Any retired judge of the 
Supreme or Superior Court who is drawing 
retirement pay is, with the consent of the 
litigants involved, qualified and empow- 
ered to serve, without additional compen. 
sation, as a Supreme or Superior Court 
judge upon call of the court in which he is 
asked to serve, provided, however, that 
when serving outside his county of resi- 
dence he shal! receive his necessary travel- 
ing and subsistence expenses.” 
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August 


10-17—National Association of Claimants’ Com- 
pensation Attorneys, Miami 
11-16—Northwestern Short Course for Defense 
Lawyers in Criminal Cases, Chicago 
17-27—Federacion Internacional de Abogadas, 
Tenth Conference, Los Angeles 
17-20—National Association of Referees in Bank- 
ruptcy, Seattle 
18-20—The State Bar of South Dakota, Aberdeen 
18-23—National Conference of Commissioners 
on Uniform State Laws, Los Angeles 
19-24—Conference of Chief Justices, Pasadena, 
California 
20-22—National Legal Aid Association, Pasadena 
21-24—National Association of Women Lawyers, 
Los Angeles 
22—National Conference of Bar Secretaries, 
Los Angeles 
a Junior Bar Conference, Los An- 
geles 
23-24—National Conference of Bar Presidents, 
Los Angeles 
23-27—American Law Students Association, Los 
Angeles 
25-26—National Conference of Bar Examiners 
and the A.B.A. Section of Legal Educa- 
tion, Los Angeles 
25-29—American Bar Association, Los Angeles 
26—Judge Advocates Association, Los An- 
geles 
26-28—Maine State Bar Association, Rockland 
27—American Judicature Society, Los An- 
geles 
28-30—The West Virginia Bar Association, 
White Sulphur Springs 


September 


1-3 —Judicial Conference of the Ninth Federal 
Circuit, San Diego, California 

8-12—A.B.A. Traffic Court Program, Regional 
Traffic Court Conference, Knoxville, 
Tennessee 

8-10—Judicial Conference of the Third Fed- 
eral Circuit, Atlantic City 

8-13—The Canadian Bar Association, Toronto 

11-13—Judicial Conference of the Second Fed- 
eral Circuit, Hartford, Connecticut 

11-13—Wyoming State Bar, Jackson Lake 

12-13—Illinois State Bar Association Board of 
Governors, Committee and Section Meet- 
ings, Chicago 

14-17—National Conference on Government, 
Colorado Springs 

18-20—The Indiana State Bar Association, Fort 
Wayne 

18-20—Washington State Bar Association, Van- 
couver B.C., Canada 

19-20—Vermont Bar Association, Fairlee 

24-27—Oregon State Bar, Gearhart 

25-27—The Missouri Bar, St. Louis 

26-27—The Federal Bar Association, Washing- 
ton, D.C. 

30-October 3—State Bar of Michigan, Grand 
Rapids 


Bench and Bar Calendar 
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October 


2-3 —Nebraska State Bar Association, Omaha 
24 —American Bar Association Regional Meet- 
ing, Portland, Maine 
6-10—The State Bar of California, Coronado 
13-17—A.B.A. Traffic Court Program, Regional 
Conference, Chicago 
16-18—The Colorado Bar Association, Colorado 
Springs 
20—Rhode Island Bar Association, Provi- 
dence 
21-22—State Bar Association of Connecticut 


December 


3-7 —Oklahoma Bar Association, Tulsa 

28-30—Association of American Law Schools, 
Chicago 

1959 


January 


19—Pennsylvania Bar Association, Philadel- 


phia 
26-30—A.B.A. Traffic Court Program, Regional 
Conference, Berkeley, California 


February 


23-24—American Bar 
Meeting, Chicago 


March 


11-13—American Bar Association Regional Meet- 
ing, Pittsburgh 

23-27—A.B.A. Traffic Court Program, Regional 
Conference, New Haven Connecticut 

April 

1-2 —Kentucky State Bar Association, Louis- 
ville 

9-11—State Bar of Arizona, Chandler 

10-19—Inter-American Bar Association, Miami, 
Florida 

27-May 1—Eighth Annual Lawyers Week, South- 
western Legal Foundation, Dallas, Texas 


May 20-23—American Law Institute, Wash- 
ington, D.C. 

June 22—Pennsylvania Bar Association, Sum- 
mer Meeting, Erie 
August 24-28— American Bar 

Miami, Florida 
Fall 1959—American Bar Association Re- 
gional Meeting, Memphis, Tennessee. 


1960 


May 18-21—American Law Institute, Wash- 
ington, D.C. 

August 29-September 2—American Bar As- 
sociation, Washington, D.C. 


May 17-20, 1961—American Law Institute, 
Washington, D.C. 

May 23-26, 1962—American Law _ Institute, 
Washington, D.C. 

May 22-25, 1963—American Law _ Institute, 
Washington, D.C. 

May 20-23, 1964—American Law _ Institute, 
Washington, D.C. 


Association Mid-year 


Association, . 
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BOOKS 

The Public and Professional Responsibili- 
ties of Lawyers and Judges in Colorado! is a 
paper-bound booklet containing the oath of 
admission, canons of professional and judi- 
cial ethics, constitutional and statutory pro- 
visions and court rules relating to lawyers 
and judges, and a digest of Colorado cases 
in this field, together with a selected bibli- 
ography. 


This Is Your State Bar? is a paper-bound 
booklet published by the State Bar of Texas 
to acquaint lawyers of that state with the or- 
ganization, facilities and activities of their 
state association. 


Personnel Standards in New Jersey’s Munic- 
ipal Courts* is a report of a study conducted 
by the Bureau of Government Research at 
the suggestion of the Supreme Court of New 
Jersey. Although the emphasis is on the aspect 
of these courts mentioned in the title, it actu- 
ally covers the entire ground of organization, 
operation and personnel, and has much in- 
formation of value to students of minor courts 
in other states. 


Basic Criminal Procedure* by Marvin Co- 
misky is the first of the American Law Insti- 
tute’s “How to do it” series in the criminal 
law field. Based primarily upon the Federal 
Rules of Criminal Procedure, it is broadly 
applicable to criminal actions in any jurisdic- 
tion, and it will make a substantial contribu- 
tion to the cause of justice if some good 
lawyers whose work is entirely on the civil 





1. Published by the Colorado Bar Association. 
Denver, 1957. 47 pages. Foreword by William W. 
Gaunt, president, Colorado Bar Association, and by 
O. Otto Moore, chief justice, Supreme Court of 
Colorado. 

2. 16 pages, 84% by 11 inches, illustrated. 

3. By. Ernest C. Roeck, Jr. New Brunswick, N. J.. 
The Bureau of Government Research, Rutgers. The 
State University, 1958. Paper, 60 pages. 

4. Philadelphia: Committee on Continuing Legal 


The Literature of 


Judicial Administration |_ 
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side are encouraged by it to take a criminal 
case now and then. 


In the 1957 annual report of the Federal 
Bureau of Prisons® is to be found not only 
a full statistical and descriptive report of the 
way that huge organization has dealt with the 
thousands of prisoners in its care, but also 
some challenging and disturbing comments 
on the problem of disparity of sentences for 
similar offenses and the “long” sentence as a 
standard penal device. 


The First Book of the Supreme Court by 
Howard Coy, and The First Book of the Con- 
stitution,” by Richard B. Morris, are small, 
well written and well illustrated books for 
school use. 





ARTICLES 


Administration of Justice—General 


“American Courts Face the Future.” by Presiding 
Justice Bernard Botein. Cleveland-Marshall Law Re- 
view, May 1958, pp. 353-361. (A plea for progressive 
thinking on the problems of the courts.) 

“La Administracion de Justicia en la Constitucion 
de 1857,” by Juan Murguia, Jr. El Foro, Enero-Junio. 
1958, pp. 97-121. (One of a series of articles written 
in connection with the celebration of the hundredth 
anniversary of the Mexican constitution.) 


Legal Education and Admission to the Bar 


“Legal Education and Training—A Report of the 
Manitoba Committee,” by Hon. A. M. Campbell and 
Hon. S. Freedman. The Canadian Bar Journal, June. 
1958, pp. 32, 39. (A study of the position of the 
articled students in the province of Manitoba.) 

“Legal Education and Training—A Report of the 
Quebec Committee.” by Prof. Gerald Ledain. The 


Education of the American Law Institute, Collaborating 
with the American Bar Association, 1958. Paper, 181 
pages, $3.00. 

5. Federal Prisons, 1957. Washington: U.S. Depart- 
ment of Justice, Bureau of Prisons, 1957. Paper, 99 
pages. 

6. New York: Franklin Watts, 1958. Cloth, 61 pages. 
$1.95. 

7. New York: Franklin Watts, 1958. Cloth, 69 pages. 
$1.95. 








34 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


Canadian Bar Journal, June, 1958, pp. 33-39. (Dis- 
cussion of pre-legal education, practical training. 
course content and teaching methods.) 

“Are Evening Law Schools Better than Day 
Schools?” by Wm. Samore. Cleveland-Marshall Law 
Review, May 1958 pp. 317-323. (A refutation of what 
he calls “the myth of day law school superiority.”) 

“The Bar Admission Cases: A Strange Judicial 
Aberration,” by Wm. H. Rehnquist. American Bar 
Ass’n Journal, March, 1958, pp. 229-232. (A criticism 
of the Schware and Konigsberg cases, not as to the 
result but as to the Supreme Courts’ treatment of the 
record.) 


Professional Ethics 


“Conduct of Lawyers,” by Bruce F. Beilfuss. The 
Wisconsin Bar Bulletin, June, 1958, pp. 21-30. (A 
trial court’s consideration of some aspects of pro- 
fessional and judicial ethics.) 

“Forgotten Canons,” by Wm. M. Kaplan. New York 
University Law Review, May, 1958, pp. 652-665. (A 
discussion of professional ethics based on an inci- 
dent in which a lawyer tried a case after drinking 
two fifths of Scoth whiskey to prove a point.) 


Unauthorized Practice 


“Safeguarding the Administration of Justice from 
Illegal Practice,” by Warren H. Resh. The Ohio Bar. 
June 9, 1958, pp. 563-578. (Up to date review of 
progress in the fight against unauthorized practice.) 


Legal Aid 


“The Debate on Public Defender,” “Pro.” by J. L. 
Bernstein, “Con.” by Abraham P. Bab. New Jersey 
State Bar Journal, Spring, 1958, pp. 76, 101. 


Selection of Judges 


“Judicial Selection and Tenure.” by Thomas F. 
Turley, Jr. Tennessee Law Review, Spring, 1958, pp. 
352-359. (Emphasizes judicial independence and in- 
tegrity as against mechanical aspects of selection sys- 
tems.) 

“A Non-partisan Federal Judiciary,” by Glenn R. 
Winters. New Jersey Law Journal, June 12, 1958, 
pp. 1, 7-9. (Proposal for a nominative commission 
in the appointment of federal judges.) 


Court Administration 


“Court Administration Under the Judicial Article,” 
by Dwight W. Fawcett. Chicago Bar Record, June. 
1958, pp. 413-417. (One of a series on the Illinois 
court plan to be voted on in November.) 


Medical Testimony 


“Impartial Medical Testimony,” Federal Rules De- 
cisions, June, 1958, pp. 21-27. (General exposition of 
the subject with particular reference to New York 
experience.) 

“The Doctor and the Lawyer.” by James A. Gan- 
non, M.D. The Journal of the B.A. of the Dist. of 
Columbia, March, 1958, pp. 132-134. (Malpractice 
suits and medical testimony.) 

“In Doctors We Trust . . . Lawyers Never,” by 
Hon. J. Adrian Palmquist. The Nevada State Bar 
Journal, April, 1958, pp. 74-83. (A review of each 
profession’s grievances against the other and sug- 


gestions for improvement of inter-professional rela- 
tions.) 
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Civil Procedure 


“Oral Argument Has Power to Influence Tentative 
Advance Decision Made by Court,” by Justice Oscar 
R. Knutson. The Hennepin Lawyer, May, 1958, pp. 
115-117. 

“Who Has Better Right to Justice?”, by Harry A. 
Gair. Bar Bulletin, New York County Lawvers, Jan.- 
March, 1958, pp. 148-155. (Opposes “speeding calen- 
dars at expense of the injured.”) 


“Expeditious, Efficient Justice: Observations on 
English Appellate Procedure.” by Alexander Hollt- 
zoft. Amer. Bar. Ass. Journal, March, 1958, pp. 221- 
224. 


Criminal Procedure 


“The Forthcoming Reform In U.S.S.R. Criminal 
Law.” by D. S. Karev. Harvard Law Record, May 1, 
1958, pp. 1. (Written especially for the Record by 
the dean of the faculty of law of Moscow University, 
with comment by Prof. Harold J. Berman.) 


“The Mallory Rule—A Question of Basic Rights,” 
by James Clayton. Washington Post Outlook, March 
23, 1958. (Magazine article reviewing history, reason- 
ing and implications of the Mallory decision on time 
interval between arrest and hearing.) 


“Revisions of Louisiana’s Code of Criminal Proce- 
dure—A Survey of Some of the Problems.” by Dale 
E. Bennett. Louisiana Law Review, April, 1958, pp. 
383-413. 


“Youthful Offenders.” by H. Eugene Breitenbach. 
Journal of State Bar of California, Nov. Dec., 1957, 
pp. 665-577. (Trends, problems and possible solutions 
in administration of justice in juvenile cases.) 


The Mentally Ill 


“Courts Taking New Look at Crime and Sanity.” 
hy James Clayton. Washington Post Outlook. Feb. 23, 
1958. (Magazine article reviewing the Durham case 
and subsequent developments.) 


Jury Trial 


“Should Instructions Go into the Jury Room?” by 
Thomas J. Cunningham. Journal of the State Bar of 
California, May-June 1958, pp. 278-289. (Summary of 
experience and arguments on giving written instruc- 
tions to jury.) 

“Jury Instructions in Florida.” by Mitchell H. 
Caplan. The Florida Bar Journal, March, 1958, pp. 
120-123. (Argument for standardized instructions 
based on experience in Los Angeles and Chicago.) 


“Jury-Pre-trial Selection—Suggested Improvements,” 
by Edward B. Stulberg, S. Ed., Michigan Law Review, 
April, 1958, pp. 954-963. (A_ critical analysis of 
Michigan legislation, and basis for evaluation of 
other state laws, on jury selection.) 


“Jury Trial in the United States,” by Joseph Ball. 
The Nevada State Bar Journal, April, 1958, pp. 51-74. 
(Opposes “reactionary” views of Pound, Wigmore. 
Sunderland, Otis, Vanderbilt, and others on judge’s 
comment on the evidence; also opposes model code 
of evidence.) 

“Trial by Jury.” by Edwin Willis. Louisiana Bar 
Journal, Feb.. 1958. pp. 177-182. (Historical review 
and defense of jury trial.) 

“The Problem of Note-Taking by Jurors” by Wm. 
G. Boyle. Univ. of Pittsburgh Law Review, Summer. 
1957, pp. 32-39. (General review of the law on the 
subject; advocates the practice.) 
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New Members of the American Judicature Socvety 


ARIZONA 


COOLIDGE 
Harry Bagnall 
Charles H. Reed 
George E. Wood 
FLAGSTAFF 
William W. Stevenson 
Cc. B. Wilson 
GLENDALE 
Richard 5S. Gilmore 
MESA 
Richard G. Johnson 
J. LaMar Shelley 
PARKER 
Nellie 1. Bush 
PHOENIX 
Charles C. Bernstein 
Kenneth Biaett 
Fred FF. Bockmon 
“Kenneth C. Chatwin 
Walter Cheifetz 
Daniel Cracchiolo 
A. M. Crawford 
Thomas J. Croaff, Jr. 
Arthur M. Davis 
John P. Frank 
Abbott H. Goldenkoff 
J. P. Gross 
Virginia Hash 
Jack D. H. Hays 
Laurens L. Henderson 
Ross I Jones 
Aaron Kinney 
Jack Hi. Laney 
R. G. Langmade 


Stephen W. Langmade 


Larrys Laughlin 
Louis McClennen 
William McRae 
William P. 

Mahoney, Jr. 
Herbert) Mallameo 
Roval D. Marks 
Joseph T. Melezer, Jr. 
John A. Murphy 
Allan K. Perry 
M. I. Phelps 
Keith W. Ragan 
William H. Rehnquist 
Henry S. Stevens 
James A. Struckmeyer 
Calvin H. Udall 
Louis B. Whitney 

PRESCOTT 
Palmer C. Byrne 
John M. Favour 
Hugh H. Kingsbury 

ST. JOHNS 
Maurice Barth 

TUCSON 
Frank J. Barry, Jr. 
Raul H. Castro 
Richard Harvey 

Chambers 


Thomas Chandler 
Richaid G. Darrow 
jo Ann D. Diamos 
Richard J. Dowdall 
Ralph Estrada 
Norman E. Green 
A. Alan Hanshaw 
A. Y. Holesapple 
William R. Malsh 
Jack G. Marks 
Hi. Earl Rogge, Jr. 
Dan Schimmel!pfennig 
Jonathan Schultz 
1. K. Shoenhair 
Robert D. Stauffer 
Walter M. Stevenson 
YUMA 
Bivant W. Jones 


CALIFORNIA 
DOWNIEVILLE 
Gordon I. Smith 


COLORADO 
ALAMOSA 
Raphael J. Moses 
BOULDER 
William O. De Souchet 
Dudley TI. 
Hutchinson, Jr. 
Don W. Sears 
BRUSH 
William B. Pavuter 
COLORADO 
SPRINGS 
John A. Love 
Merrill E. Shoup 
Ernest O. Tullis 
CRAIG 
Worth F. Shrimpton 
DENVER 
Noah A. Atler 
George F. Barbary 
Hamiect J. Barry, Jr. 
Harold S. Bloomenthal 
Don D. Bowman 
Charles F. Brannan 
James E. Bye 
Philip J. Carosell 
Bernard B. Carraher 
Walter O. Cass 


Verne L.. Cline, Jr. 
Joseph E. C. Conrace 
James F. Culver 


Philip A. Danielson 
Fred A. Deering, Jr. 
John M. Dickson 
Peter L. Dye 

Fugene D. Faus 
James D. Geissinger 
William M. Griffith 
Iheodore H. Hammett 
Fdward D. Harbert 
Robert C. Hawley 


C. Blake Hiester 

John P. Holloway 

Gary W. Hudiburgh 

Havold E. Hurst 

Gail L.. Ireland 

Bert M. Keating 

[Thomas Keely 

Alec J. Keller 

Booth Kellough 

William R. Koger 

Duane O. Littell 

Gerald E. McAuliffe 

Douglas McHendrie 

Robert E. McLean 

Stephen L. R. McNichols 

Francis S. Mancini 

Richard P. Matsch 

William B. Naugle 

J. P. Nordlund 

Russell B. Pace, Jr. 

William B. Paul 

Wallace S. Porth 

Fdward E. Pringle 

Wilbur M. Pryor, Jr 

Warren Kent Robinson 

George F. Rock 

Ranger Rogers 

Arthur FE. Ryman, Jr. 

Richard M. Schmidt, Jr. 

J. Frederick Schneider 

Kenneth A. Selby 

Frank H. Shafroth 

Ellis J. Sobol 

John Hl. Lippit 

Henry Wolcott Toll 

Hlenrvy W. Toll, Jr. 

Bill Ear! Tom 

Charles S. Vigil 

Robert F. Welborn 

Kenneth R. Whiting 

Wavne D. Williams 

Richard G. Wohlgenant 

Kenneth M. Wormwood 
ENGLEWOOD 

Thomas A. Gilliam 

William EF. Myrick 

Arthur Thad Smith 
GREELEY 

William R. Kelly 
LAKEWOOD 

Bernard P. O'Kane 
LONGMONT 

Ruth Gillespie Lehman 
LOVELAND 

Conrad 1... Ball 

Ernest G. Hartwell 


DISTRICT OF 
COLUMBIA 

Arch A. Moore, Jr 
James J. Shepard, Jr 
ILLINOIS 


t(RBANA 
Richard L.. Thies 


MARYLAND 
BALTIMORE 
hugene M. Feinblatt 
BERLIN 
Raymond D. Coats 
SILVER SPRING 
joseph M. Mathias 
MICHIGAN 
DETROITI 
Victor J. Baum 
Samuel H. Olsen 
Arthur Raisch 
Victor ‘Largonski 


MISSOURI 
HANNIBAL 
William B. Spaun 
NEW JERSEY 
MARGATE CITY 
Herbert J. Fadeley, |r 
NEW BRUNSWICK 
William VP. Snedeker 
NEW YORK 
GOVERNORS 
ISLAND 
Fugene J. Murphy 
NORTH CAROLINA 


LARBORO 
Henry C. Bourne 


NORTH DAKOTA 
BISMARCK 

Thomas W. Nielsen 
FARGO 

Edward J. Murphy 


OHIO 
CLEVELAND 
Alvin T. Krenzsler 


Raymond D. Metznew 
LOLEDO 
Joseph A. Cannon 


PENNSYLVANIA 
BEAVER 
Clyde Holt, Jr. 
DOYLESTOWN 
Robert W. Valimont 
Donald W. Van 
Artsdalen 
HARRISBURG 
Sidneyv G. Handler 
NORRISTOWN 
Federico F. Mauck 
PHILADELPHIA 
Bernard V. Lentz 


Fdward W. Madeira, Jr. 


PITISBURGH 
Charles A. Woods, Jr. 

ST. MARYS 
Alphonse J. Straub 


WASHINGTON 
Stephen D. Marriner 

WILKES-BARRE 
Thomas Byron Miller 


SOUTH DAKOTA 


ABERDEEN 
Mose S. Lindau 
BUFFALO 
Donn Bennett 
DE SMET 
Harry J. Eggen 
GREGORY 
G. F. Johnson 
KENNECIC 
John William Larson 

LEAD 


Kenneth C. Kellar 
MADISON 
R. A. Nord 
MITCHELL 
H. 1. Fuller 
Fred J. Nicol 
RAPID CITY 
J. H. Bottum 
SIOUX FALLS 
Charles Lacey 
VERMILLION 
Fiverett A. Bogue 


TENNESSEE 


LEBANON 
Rodnev Victor Abhles 


WEST VIRGINIA 
CHARLESTON 

W. W. Barron 

Chauncey Browning 

Henry P. Butts 

Robert G. Kelly 

R. G. Lilly 
CLARKSBURG 

John Hl. Byrnside 

Cecil B. Highland, Jr. 
GRAFION 

Hugh R. McPhail 
HINTON 

Percy H. Brown 
PARKERSBURG 

Donald F. Black 

William L.. Jacobs 
SISTERVILLE 

W. J. Brennan 
WAYNE 

Charles W. Ferguson 
WEIRTON 

William T. Fahey 
WELCH 

Samuel A. Christie 
WELISBURG 

Charles D. Bell 
WEST UNION 

P. Douglass Farr 
WHEELING 

G. Alan Garden 








The American Judicature Society is a national organization of lawyers, judges and 
others founded in 1913 to promote the efficient administration of justice. Since its 
inception, the Society has fostered judicial reform by publication of the Journal, by 
distribution of literature, by assistance to state and local professional and civie organiza- 
tions engaged in specifie judicial reform projects, and by independent research in the 
administration of justice. The Society is supported entirely by dues received from its 
15,000 members. Voting memberships are open to members of the bar, and associate 
memberships to all persons interested in improving the administration of justice. Dues 
are $10.00 a year. Information regarding membership may be secured from any of the 
officers and directors listed on the inside front cover of the Journal, or by writing direct 
to the Society at 1155 East Sixtieth Street, Chicago 37, Hlinois. 





















L CHARLES LOUNSBERRY being of sound 
and disposing mind and memory, do hereby make 
and publish this my last will and testament, in 
order, as justly as may be, to distribute any in- 
terest in the world among succeeding men. 


That part of my interests which is known in 
law and recognized in the sheep-bound volumes 
as my property, being inconsiderable and of none 
account, I make no disposition of in this, my 
will. My right to live, being but a life estate, is 
not at my disposal, but, these things excepted, all 
else in the world 1 now proceed to devise and 
bequeath. 


Item: I give to good fathers and mothers, in 
trust, for their children, all good little words of 
praise and encouragement, and all quaint pet 
names and endearments; and I charge said par- 
ents to use them justly, but generously, as the 
deeds of their children shall require. 


Item: I leave to children inclusively, but only 
for the term of their childhood, all and every the 
flowers of the fields and the blossoms of the 
woods, with the right to play among them freely 
occording to the customs of children, warning 
them at the same time against thistles and thorns. 
And I devise to children the banks of the brooks 
and the golden sands beneath the waters thereof, 
and the odors of the willows that dip therein, 
and the white clouds that float high over the giant 
trees. And I leave the children the long, long 
days to be merry in, in a thousand ways, and the 
night and the train of the Milky Way to wonder 
at, but subject nevertheless, to the right herein- 
after given to lovers. 


Item: I devise to boys, jointly, all the useful 
idle fields and commons where ball may be played, 


(from the file 





s of the Probate Court| of Cpok}County, Chicago, Illinois) 


all pleasant waters where one may swim, all snow- 
clad hills where one may coast, and all streams 
and ponds where one may fish, or where, when 
grim Winter comes, one may skate, to hold the 
same for the period of their boyhood. And all 
meadows, with the clover blossoms and _ butter- 
flies thereof; the woods with their appurtenances; 
the squirrels and the birds and echoes and strange 
noises, and all distant places, which may be visited, 
together with the adventures there found. And I 
give to said boys each his own place at the fireside 
at night, with all pictures that may be seen in the 
burning wood, and to enjoy without let or hin- 
drance or without any encumbrance or care. 

Item: To Lovers, | devise their imaginary world, 
with whatever they may need, as the stars of the 
sky, the red ruses by the wall, the bloom of the 
hawthorn, the sweet strains of music, and ought 
else they may desire to figure to each other 
the lastingness and beauty of their love. 

Item: To young men, jointly, I devise and be- 
queath all the boisterous, inspiring sports of 
rivalry, and I give them the disdain of weakness 
and undaunted confidence in their own strength. 
Tho they are rude, I leave to them the power to 
make lasting friendships, and of possessing com- 
panions, and to them, exclusively, I give all merry 
songs and grave choruses to sing with lusty voices. 

Item: And to those who are no longer children 
or youths or lovers, I leave memory; and bequeath 
to them the volumes of the poems of Burns and 
Shakespeare and of other poets, if there be others, 
to the end that they may live the old days over 
again, freely and fully without title or diminution. 

Item: To our loved ones with snowy crowns, I 
bequeath the happiness of old age, the love and 
gratitude of their children until they fall asleep. 








